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ꢀ
#FEMINISTS4BINDINGTREATYꢀ

ꢀ
POSITIONꢀPAPERꢀONꢀTHEꢀREVISEDꢀDRAFTꢀDATEDꢀ16.07.2019ꢀOFꢀTHEꢀLEGALLYꢀBINDINGꢀ

INSTRUMENTꢀTOꢀREGULATE,ꢀINꢀINTERNATIONALꢀHUMANꢀRIGHTSꢀLAW,ꢀTHEꢀACTIVITIESꢀOFꢀ
TRANSNATIONALꢀCORPORATIONSꢀANDꢀOTHERꢀBUSINESSꢀENTERPRISESꢀꢀ

ꢀ
9ꢀOctoberꢀ2019ꢀ

ꢀ
INTRODUCTIONꢀ
ꢀ
Theꢀ#Feminists4bindingtreatyꢀ isꢀaꢀglobalꢀcoalitionꢀofꢀoverꢀ25ꢀorganisations,ꢀcomprisingꢀaꢀ largeꢀ
andꢀdiverseꢀcollectiveꢀnetwork,ꢀworkingꢀtogetherꢀsinceꢀ2016ꢀtoꢀintegrateꢀaꢀgenderꢀperspectiveꢀ
intoꢀ theꢀ legallyꢀ bindingꢀ instrumentꢀ onꢀ theꢀ activitiesꢀ ofꢀ transnationalꢀ corporationsꢀ andꢀ otherꢀ
businessꢀ enterprisesꢀ (theꢀ"Instrument")ꢀ andꢀ toꢀensureꢀ thatꢀ aꢀ genderꢀ approachꢀandꢀwomen’sꢀ
voices,ꢀrights,ꢀexperiencesꢀandꢀvisionsꢀareꢀmeaningfullyꢀincludedꢀandꢀprioritisedꢀthroughoutꢀtheꢀ
negotiationꢀprocess.ꢀ
ꢀ
Asꢀrecognisedꢀbyꢀaffectedꢀcommunities,ꢀcivilꢀsocietyꢀorganisations,ꢀacademics,ꢀUNꢀcommitteesꢀ
andꢀ experts,ꢀ womenꢀ experienceꢀ adverseꢀ impactsꢀ ofꢀ businessꢀ activitiesꢀ differentlyꢀ andꢀ
disproportionately,ꢀ andꢀ mayꢀ alsoꢀ faceꢀ additionalꢀ barriersꢀ inꢀ seekingꢀ accessꢀ toꢀ effectiveꢀ
remedies.ꢀ FromꢀMaquilaꢀwomenꢀworkersꢀ inꢀMéxicoꢀ toꢀwomenꢀ displacedꢀ byꢀ damꢀ projectsꢀ inꢀ
NorthꢀofꢀSudanꢀandꢀoilꢀminingꢀinꢀUganda,ꢀwomenꢀaroundꢀtheꢀglobeꢀareꢀaffectedꢀdifferentlyꢀandꢀ
oftenꢀ disproportionatelyꢀ byꢀ businessꢀ activitiesꢀ dueꢀ toꢀ intersectingꢀ andꢀ multipleꢀ formsꢀ ofꢀ
discrimination.ꢀ
ꢀ
However,ꢀasꢀtheꢀWorkingꢀGroupꢀonꢀtheꢀissuesꢀofꢀhumanꢀrights,ꢀtransnationalꢀcorporationsꢀandꢀ
otherꢀbusinessꢀenterprisesꢀ(theꢀ"WGꢀBHR")ꢀnotedꢀstarklyꢀthisꢀyear,ꢀ“neitherꢀStatesꢀnorꢀbusinessꢀ
enterprisesꢀ haveꢀ paidꢀ adequateꢀ attentionꢀ toꢀ genderꢀ equalityꢀ inꢀ dischargingꢀ theirꢀ respectiveꢀ
obligationsꢀandꢀresponsibilitiesꢀunderꢀtheꢀGuidingꢀPrinciples.”ꢀTheꢀWGꢀBHRꢀsetꢀoutꢀaꢀthree-stepꢀ
genderꢀ frameworkꢀ guidanceꢀ toꢀ statesꢀ andꢀ businessꢀ regardingꢀ theꢀ integrationꢀ ofꢀ aꢀ genderꢀ
perspectiveꢀinꢀtheꢀimplementationꢀofꢀtheꢀUNꢀGuidingꢀPrinciplesꢀonꢀBusinessꢀandꢀHumanꢀRightsꢀ
(theꢀ "UNGPs"),ꢀ whichꢀ consistsꢀ ofꢀ gender-responsiveꢀ assessment,ꢀ gender-transformativeꢀ
measuresꢀ andꢀ gender-transformativeꢀ remedies.ꢀ Theꢀ Instrumentꢀ shouldꢀ reflectꢀ theꢀ guidanceꢀ
explicitly.ꢀ
ꢀ
ꢀ
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Weꢀwelcomeꢀ theꢀ factꢀ thatꢀ inꢀ theꢀ4thꢀ sessionꢀofꢀ theꢀOpen-Endedꢀ IntergovernmentalꢀWorkingꢀ
Groupꢀ manyꢀ Statesꢀ reaffirmedꢀ theꢀ importanceꢀ ofꢀ inclusionꢀ ofꢀ aꢀ genderꢀ dimensionꢀ inꢀ theꢀ
process.ꢀNowꢀisꢀtheꢀtimeꢀtoꢀtakeꢀaꢀbolderꢀpositionꢀandꢀtoꢀmoveꢀbeyondꢀaꢀtokenisticꢀapproachꢀtoꢀ
genderꢀissues.ꢀTheꢀstrengthꢀofꢀaꢀfeministꢀanalysisꢀofꢀtheꢀDraftꢀInstrumentꢀisꢀinꢀtheꢀhighlightꢀandꢀ
promotionꢀ ofꢀ livedꢀ experiencesꢀ andꢀ perspectives,ꢀ withꢀ anꢀ emphasisꢀ onꢀ womenꢀ andꢀ genderꢀ
issuesꢀ asꢀ wellꢀ asꢀ onꢀ marginalisedꢀ voicesꢀ generally,ꢀ andꢀ inꢀ theꢀ associatedꢀ identificationꢀ ofꢀ
systemicꢀ andꢀ structuralꢀ issuesꢀ thatꢀ perpetuateꢀ lackꢀ ofꢀ accountabilityꢀ inꢀ relationꢀ toꢀ business-
relatedꢀhumanꢀrightsꢀabusesꢀandꢀviolations.ꢀꢀ
ꢀ
Inꢀ lineꢀwithꢀ thisꢀ approach,ꢀ weꢀ suggestꢀ strengtheningꢀ theꢀ draftꢀ textꢀ toꢀ addressꢀ theꢀ followingꢀ
issues:ꢀ
ꢀ

● Preamble:ꢀfullꢀrecognitionꢀofꢀtheꢀcontextꢀandꢀrationaleꢀforꢀtheꢀInstrumentꢀandꢀ
recognitionꢀofꢀtheꢀneedꢀforꢀaꢀgender-responsiveꢀandꢀinclusiveꢀapproachꢀinꢀaddressingꢀ
business-relatedꢀhumanꢀrightsꢀabusesꢀandꢀviolationsꢀꢀ

● Clearerꢀandꢀwiderꢀdefinitionsꢀofꢀtheꢀscopeꢀofꢀbusinessꢀactivitiesꢀandꢀofꢀbusinessꢀ
relationshipsꢀtoꢀbeꢀcoveredꢀbyꢀhumanꢀrightsꢀdueꢀdiligenceꢀ

● Prevention:ꢀaꢀstrengthened,ꢀgender-responsiveꢀregulationꢀofꢀbusinessꢀactivitiesꢀandꢀaꢀ
moreꢀproactiveꢀroleꢀforꢀtheꢀStateꢀinꢀpreventionꢀ

● StrengthenedꢀobligationsꢀofꢀtheꢀStateꢀinꢀrelationꢀtoꢀState-relatedꢀbusinessꢀactivities,ꢀ
includingꢀbutꢀnotꢀlimitedꢀtoꢀState-ownedꢀenterprisesꢀ

● Clearerꢀandꢀstrongerꢀprovisionsꢀonꢀtheꢀpreventionꢀofꢀbusiness-relatedꢀhumanꢀrightsꢀ
abusesꢀinꢀarmedꢀconflict-affectedꢀareas,ꢀincludingꢀsituationsꢀofꢀoccupationꢀ

● Accessꢀtoꢀjustice:ꢀensuringꢀgender-transformativeꢀremediesꢀꢀ
● Strongerꢀprovisionsꢀonꢀtheꢀprotectionꢀofꢀhumanꢀrightsꢀdefendersꢀ

ꢀ
Eachꢀ issueꢀ isꢀ accompaniedꢀ byꢀ specificꢀ suggestionsꢀ forꢀ amendmentsꢀ toꢀ theꢀ draftꢀ textꢀ ofꢀ theꢀ
InstrumentꢀwhichꢀareꢀinꢀtheꢀAnnexꢀtoꢀthisꢀdocument.ꢀꢀ
ꢀ
Theꢀundersignedꢀorganisations,ꢀ
ꢀ
ActionAidꢀInternationalꢀ
AnimaꢀMundiꢀLawꢀInitiativeꢀ
AWIDꢀ(AssociationꢀforꢀWomen’sꢀRightsꢀinꢀDevelopment)ꢀꢀ
CaLꢀ(CoalitionꢀofꢀAfricanꢀLesbians)ꢀ
CAWEEꢀ(CenterꢀforꢀAcceleratedꢀWomen’sꢀEmpowerment)ꢀ
CELSꢀ(CentroꢀdeꢀEstudiosꢀLegalesꢀyꢀSociales,ꢀArgentina)ꢀꢀ
ꢀ
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DAWNꢀ(DevelopmentꢀAlternativesꢀwithꢀWomenꢀforꢀaꢀNewꢀera)ꢀ
FederationꢀofꢀWomenꢀLawyersꢀ(FIDAꢀKenya)ꢀ
FIANꢀInternationalꢀꢀ
FIDHꢀ
FranciscansꢀInternationalꢀꢀ
GenderꢀandꢀDevelopmentꢀNetworkꢀ
NAPEꢀ(NationalꢀAssociationꢀofꢀProfessionalꢀEnvironmentalists)ꢀ
NAWADꢀ(NationalꢀAssociationꢀforꢀWomen'sꢀActionꢀinꢀDevelopment)ꢀ
PODERꢀ(ProjectꢀonꢀOrganizing,ꢀDevelopment,ꢀEducation,ꢀandꢀResearch)ꢀ
SIHAꢀNetworkꢀ-ꢀStrategicꢀInitiativeꢀforꢀWomenꢀinꢀtheꢀHornꢀofꢀAfricaꢀꢀ
WomankindꢀWorldwideꢀꢀ
WILPFꢀ-ꢀWomen’sꢀInternationalꢀLeagueꢀforꢀPeaceꢀandꢀFreedomꢀ
ꢀ
1. PREAMBLEꢀ
ꢀ
Theꢀpreambleꢀshould:ꢀrecallꢀtheꢀDeclarationꢀonꢀHumanꢀRightsꢀDefenders;ꢀconnectꢀtheꢀroleꢀofꢀ
humanꢀ rightsꢀdefendersꢀwithꢀaꢀ correspondingꢀStateꢀdutyꢀ toꢀensureꢀenablingꢀenvironments;ꢀ
elucidateꢀtheꢀcontextꢀforꢀtheꢀelaborationꢀofꢀtheꢀInstrument,ꢀincludingꢀtheꢀrealityꢀofꢀcontinuingꢀ
business-relatedꢀhumanꢀrightsꢀviolationsꢀandꢀabusesꢀandꢀtheꢀneedꢀforꢀtheꢀinclusionꢀofꢀdiverseꢀ
perspectivesꢀinꢀtheꢀdevelopmentꢀofꢀaꢀrobustꢀregulatoryꢀframework.ꢀ
ꢀ
TheꢀPreambleꢀshouldꢀrecallꢀasꢀpartꢀofꢀ relevantꢀdeclarations,ꢀ theꢀDeclarationꢀonꢀtheꢀRightꢀandꢀ
ResponsibilityꢀofꢀIndividuals,ꢀGroupsꢀandꢀOrgansꢀofꢀSocietyꢀtoꢀPromoteꢀandꢀProtectꢀUniversallyꢀ
Recognizedꢀ Humanꢀ Rightsꢀ andꢀ Fundamentalꢀ Freedoms,ꢀ commonlyꢀ referredꢀ toꢀ asꢀ theꢀ
Declarationꢀ onꢀ Humanꢀ Rightsꢀ Defenders.1ꢀ Itꢀ shouldꢀ alsoꢀ connectꢀ theꢀ roleꢀ ofꢀ humanꢀ rightsꢀ
defendersꢀ withꢀ aꢀ correspondingꢀ Stateꢀ dutyꢀ toꢀ takeꢀ allꢀ appropriateꢀ measuresꢀ toꢀ ensureꢀ anꢀ
enablingꢀandꢀsafeꢀenvironmentꢀforꢀtheꢀexerciseꢀofꢀsuchꢀrole.2ꢀ
ꢀ
Inꢀ lineꢀ withꢀ otherꢀmajorꢀ humanꢀ rightsꢀ treaties,ꢀ theꢀ Preambleꢀ shouldꢀ alsoꢀ setꢀ outꢀ inꢀ aꢀmoreꢀ
balancedꢀ wayꢀ theꢀ contextꢀ andꢀ necessityꢀ forꢀ theꢀ developmentꢀ ofꢀ theꢀ Instrument,ꢀ notingꢀ theꢀ
globalꢀ concernꢀ forꢀ theꢀ continuingꢀ business-relatedꢀ humanꢀ rightsꢀ violationsꢀ andꢀ abuses,ꢀ andꢀ
humanꢀrightsꢀ implicationsꢀofꢀbusiness-relatedꢀenvironmentalꢀdamage.ꢀSimilarly,ꢀ theꢀPreambleꢀ
shouldꢀ recogniseꢀ theꢀ needꢀ forꢀ anꢀ inclusive,ꢀ integratedꢀ andꢀ gender-responsiveꢀ approachꢀ toꢀ
ensureꢀrobustꢀregulationꢀinꢀpractice.ꢀꢀꢀ

                                                
1ꢀhttps://www.ohchr.org/EN/ProfessionalInterest/Pages/RightAndResponsibility.aspxꢀ
2ꢀSuchꢀdutyꢀisꢀderivedꢀfromꢀtheꢀState’sꢀprimaryꢀobligationꢀtoꢀprotectꢀallꢀhumanꢀrights,ꢀwhichꢀincludesꢀguaranteeingꢀtheꢀrightꢀofꢀ
everyone,ꢀindividuallyꢀandꢀinꢀassociationꢀwithꢀothers,ꢀtoꢀpromoteꢀandꢀstriveꢀforꢀtheꢀprotectionꢀandꢀrealizationꢀofꢀhumanꢀrightsꢀ
andꢀfundamentalꢀfreedomsꢀatꢀtheꢀnationalꢀandꢀinternationalꢀlevel,ꢀseeꢀHumanꢀrightsꢀdefenders,ꢀA/66/203,ꢀ28ꢀJulyꢀ2011,ꢀparas.ꢀ
54-56,ꢀavailableꢀat:ꢀhttps://www.un.org/en/ga/search/view_doc.asp?symbol=A/66/203ꢀ
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ꢀ

→ꢀSeeꢀourꢀsuggestedꢀamendmentsꢀtoꢀpreambularꢀparagraphsꢀ4,ꢀ9,ꢀ15ꢀandꢀ16ꢀinꢀtheꢀAnnex.ꢀ

ꢀ
ꢀ
2. KEYꢀDEFINITIONSꢀꢀ
ꢀ
Articleꢀ 1:ꢀ Theꢀ definitionꢀ ofꢀ “businessꢀ activities”ꢀ inꢀ articleꢀ 1.3ꢀ andꢀ ofꢀ “contractualꢀ
relationships”ꢀ inꢀ articleꢀ 1.4ꢀ mustꢀ beꢀ clarifiedꢀ andꢀ expandedꢀ toꢀ beꢀ alignedꢀ withꢀ currentꢀ
understandingsꢀ ofꢀ theseꢀ termsꢀ andꢀ ofꢀ theꢀ scopeꢀ ofꢀ humanꢀ rightsꢀ dueꢀ diligenceꢀ underꢀ theꢀ
UNGPs.ꢀꢀꢀ
ꢀ
2.1ꢀꢀContractualꢀrelationshipsꢀ
ꢀ
Theꢀuseꢀofꢀ theꢀ termꢀ“contractualꢀ relationships”ꢀ isꢀ tooꢀ restrictiveꢀ toꢀdefineꢀ theꢀparametersꢀofꢀ
effectiveꢀhumanꢀrightsꢀdueꢀdiligence.ꢀTheꢀtermꢀ“businessꢀrelationships”ꢀwouldꢀmoreꢀaccuratelyꢀ
characterizeꢀ theꢀ scopeꢀofꢀhumanꢀ rightsꢀdueꢀdiligenceꢀ responsibilitiesꢀ asꢀelaboratedꢀbyꢀTreatyꢀ
Bodies,ꢀSpecialꢀProcedures,ꢀandꢀtheꢀUNGPs.3ꢀꢀ
ꢀ
Humanꢀrightsꢀdueꢀdiligenceꢀshouldꢀbeꢀrequiredꢀnotꢀonlyꢀ forꢀ theꢀcompany’sꢀownꢀactivitiesꢀbutꢀ
alsoꢀtheꢀactivitiesꢀofꢀotherꢀentitiesꢀ“directlyꢀ linkedꢀtoꢀ itsꢀoperations,ꢀproductꢀorꢀservicesꢀbyꢀ itsꢀ
businessꢀrelationships,”4ꢀotherꢀentitiesꢀoverꢀwhichꢀitꢀhasꢀinfluenceꢀ(includingꢀsubsidiaries),ꢀandꢀ
theꢀcompany’sꢀbusinessꢀpartnersꢀ (includingꢀsuppliers).5ꢀHumanꢀrightsꢀdueꢀdiligenceꢀappliesꢀ toꢀ
activitiesꢀbeyondꢀtheꢀfirstꢀtierꢀinꢀtheꢀsupplyꢀchain.6ꢀꢀ
ꢀ

                                                
3ꢀForꢀinstance,ꢀtheꢀSpecialꢀRapporteurꢀonꢀContemporaryꢀFormsꢀofꢀSlaveryꢀrecommendedꢀthat:ꢀ"Allꢀbusinesses’ꢀhumanꢀrightsꢀ
policiesꢀandꢀproceduresꢀandꢀtheꢀsystemsꢀtoꢀimplementꢀthemꢀshouldꢀintegrateꢀmeasuresꢀreachingꢀbeyondꢀtheꢀfirstꢀtierꢀinꢀsupplyꢀ
chainsꢀandꢀincludeꢀclearꢀguidelinesꢀandꢀindicatorsꢀtoꢀassistꢀthoseꢀoperatingꢀatꢀtheꢀlowerꢀtiersꢀandꢀinꢀtheꢀinformalꢀeconomyꢀtoꢀ
identifyꢀhumanꢀrightsꢀviolations,ꢀincludingꢀcontemporaryꢀformsꢀofꢀslavery,ꢀandꢀensureꢀcomplianceꢀwithꢀinternationalꢀhumanꢀ
rightsꢀstandards",ꢀpara.ꢀ69ꢀc),ꢀA/HRC/30/35,ꢀ8ꢀJulyꢀ2015,ꢀavailableꢀat:ꢀhttps://undocs.org/A/HRC/30/35ꢀ
4ꢀGuidingꢀPrinciplesꢀonꢀBusinessꢀandꢀHumanꢀRights,ꢀseeꢀPrincipleꢀ17ꢀa),ꢀavailableꢀat:ꢀ
https://www.ohchr.org/documents/publications/GuidingprinciplesBusinesshr_eN.pdfꢀ
5ꢀTheꢀCommitteeꢀonꢀEconomic,ꢀSocialꢀandꢀCulturalꢀRightsꢀinꢀitsꢀGeneralꢀCommentꢀNo.ꢀ24ꢀonꢀbusinessꢀactivitiesꢀdefineꢀtheꢀscopeꢀ
ofꢀhumanꢀrightsꢀdueꢀdiligenceꢀincludesꢀ“entitiesꢀwhoseꢀconductꢀthoseꢀcorporationsꢀmayꢀinfluence,ꢀsuchꢀasꢀsubsidiariesꢀ(includingꢀ
allꢀbusinessꢀentitiesꢀinꢀwhichꢀtheyꢀhaveꢀinvested,ꢀwhetherꢀregisteredꢀunderꢀtheꢀStateꢀparty’sꢀlawsꢀorꢀunderꢀtheꢀlawsꢀofꢀanotherꢀ
State)ꢀorꢀbusinessꢀpartnersꢀ(includingꢀsuppliers,ꢀfranchiseesꢀandꢀsubcontractors)”;ꢀGeneralꢀCommentꢀNo.ꢀ24ꢀ(2017)ꢀonꢀStateꢀ
obligationsꢀunderꢀtheꢀInternationalꢀCovenantꢀonꢀEconomic,ꢀSocialꢀandꢀCulturalꢀRightsꢀinꢀtheꢀcontextꢀofꢀbusinessꢀactivities,ꢀ
E/C.12/GC/24,ꢀ10ꢀAugustꢀ2017,ꢀpara.ꢀ33,ꢀavailableꢀat:ꢀ
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=4slQ6QSmlBEDzFEovLCuW1a0Szab0oXTdImnsJZZVQcIMOuuG4T
pS9jwIhCJcXiuZ1yrkMD%2FSj8YF%2BSXo4mYx7Y%2F3L3zvM2zSUbw6ujlnCawQrJx3hlK8Odka6DUwG3Yꢀ
6ꢀSeeꢀe.g.ꢀA/HRC/30/35,ꢀpara.ꢀ69ꢀ(c)ꢀ(“Allꢀbusinesses’ꢀhumanꢀrightsꢀpoliciesꢀandꢀproceduresꢀandꢀtheꢀsystemsꢀtoꢀimplementꢀthemꢀ
shouldꢀintegrateꢀmeasuresꢀreachingꢀbeyondꢀtheꢀfirstꢀtierꢀinꢀsupplyꢀchainsꢀandꢀincludeꢀclearꢀguidelinesꢀandꢀindicatorsꢀtoꢀassistꢀ
thoseꢀoperatingꢀatꢀtheꢀlowerꢀtiersꢀandꢀinꢀtheꢀinformalꢀeconomyꢀtoꢀidentifyꢀhumanꢀrightsꢀviolations,ꢀincludingꢀcontemporaryꢀ
formsꢀofꢀslavery,ꢀandꢀensureꢀcomplianceꢀwithꢀinternationalꢀhumanꢀrightsꢀstandards.”)ꢀ
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Althoughꢀ theꢀ definitionꢀ ofꢀ “contractualꢀ relationships”ꢀ isꢀ broad,ꢀ theꢀ generalꢀ understandingꢀ ofꢀ
theꢀ termꢀ “contract”ꢀ andꢀ theꢀ referenceꢀ toꢀ “anyꢀ otherꢀ structureꢀ orꢀ contractualꢀ relationshipꢀ asꢀ
providedꢀ underꢀ theꢀ domesticꢀ lawꢀ ofꢀ theꢀ State”ꢀ couldꢀ unnecessarilyꢀ restrictꢀ theꢀ scopeꢀ ofꢀ
relationshipsꢀ -ꢀ andꢀ associatedꢀ liabilityꢀ -ꢀ toꢀ thoseꢀ whichꢀ areꢀ recognizedꢀ asꢀ contractsꢀ underꢀ
domesticꢀlaw,ꢀomittingꢀaꢀbroaderꢀrangeꢀofꢀbusinessꢀrelationshipsꢀandꢀlimitingꢀhumanꢀrightsꢀdueꢀ
diligenceꢀresponsibilitiesꢀtoꢀtheꢀfirstꢀtierꢀofꢀtheꢀsupplyꢀchain.ꢀTheꢀbroaderꢀdefinitionꢀofꢀbusinessꢀ
relationsꢀ isꢀ flexibleꢀ andꢀ asꢀ suchꢀ capableꢀ ofꢀ coveringꢀ futureꢀ developmentsꢀ inꢀ theꢀ formsꢀ andꢀ
structuresꢀofꢀbusinessꢀactivities,ꢀsuchꢀasꢀonline-relatedꢀactivities.ꢀ
ꢀ
2.2ꢀꢀBusinessꢀactivitiesꢀ
ꢀ
Theꢀ deletionꢀ ofꢀ theꢀ referenceꢀ toꢀ “profit”ꢀ makingꢀ activitiesꢀ fromꢀ theꢀ definitionꢀ ofꢀ businessꢀ
activitiesꢀ isꢀwelcomeꢀasꢀ itꢀ createdꢀuncertaintyꢀasꢀ toꢀ theꢀcoverageꢀofꢀ certainꢀactivitiesꢀ suchꢀasꢀ
State-ownedꢀenterprisesꢀfromꢀtheꢀscope.ꢀToꢀclarifyꢀtheꢀscopeꢀfurther,ꢀinꢀlineꢀwithꢀtheꢀapproachꢀ
setꢀoutꢀinꢀtheꢀUNGPꢀReportingꢀFrameworkꢀandꢀitsꢀimplementationꢀguidance,ꢀactivitiesꢀcoveredꢀ
shouldꢀbeꢀrelatedꢀtoꢀeverythingꢀthatꢀisꢀlinkedꢀtoꢀtheꢀcompany’sꢀproductsꢀandꢀservicesꢀincludingꢀ
forꢀinstance,ꢀgovernmentꢀrelations/lobbyingꢀandꢀengagementꢀwithꢀstakeholders.7ꢀꢀ
ꢀ

→ꢀ Seeꢀ ourꢀ suggestedꢀ amendmentsꢀ toꢀ articleꢀ 1.3ꢀ andꢀ 1.4ꢀ inꢀ theꢀ Annex.ꢀ Theꢀ changeꢀ toꢀ theꢀ
definitionꢀofꢀ “contractualꢀ relationship”ꢀ toꢀ“businessꢀ relationships”ꢀmustꢀalsoꢀbeꢀupdatedꢀ inꢀ
articleꢀ5,ꢀ6,ꢀ7,ꢀandꢀ14.ꢀ

ꢀ
3. PREVENTIONꢀ
ꢀ
Articleꢀ5ꢀonꢀPreventionꢀshouldꢀbeꢀstrengthenedꢀthroughꢀexplicitꢀreferenceꢀtoꢀgender-sensitiveꢀ
assessmentꢀandꢀtheꢀinclusionꢀofꢀadditionalꢀStateꢀPartiesꢀmeasuresꢀtoꢀcreateꢀanꢀenablingꢀ
environmentꢀforꢀprevention.ꢀ
ꢀꢀ
3.1ꢀꢀGender-sensitiveꢀassessmentꢀ
ꢀ
Theꢀ adverseꢀ humanꢀ rightsꢀ andꢀ environmentalꢀ impactsꢀ ofꢀ corporateꢀ activitiesꢀ areꢀ notꢀ genderꢀ
neutral;ꢀ theyꢀmayꢀ causeꢀ gender-specificꢀ harmsꢀ andꢀ discriminationꢀ orꢀ exacerbateꢀ pre-existingꢀ
genderꢀ rolesꢀ andꢀ structuresꢀ withinꢀ aꢀ community.ꢀ Researchꢀ demonstratesꢀ thatꢀ applyingꢀ aꢀ
specificꢀ humanꢀ rightsꢀ lensꢀ toꢀ dueꢀ diligenceꢀ practicesꢀ resultsꢀ inꢀ aꢀ significantꢀ increaseꢀ inꢀ theꢀ
identificationꢀ andꢀ attentionꢀ toꢀ relevantꢀ humanꢀ rightsꢀ issues,ꢀ byꢀ businessꢀ enterprisesꢀ andꢀ asꢀ

                                                
7ꢀSeeꢀdefinitionꢀofꢀbusinessꢀactivities,ꢀavailableꢀat:ꢀhttps://www.ungpreporting.org/resources/glossary/ꢀꢀ
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connectedꢀwithꢀtheirꢀbusinessꢀrelationships.8ꢀSimilarly,ꢀasꢀnotedꢀbyꢀaffectedꢀcommunities,ꢀcivilꢀ
societyꢀorganisations,ꢀacademics,ꢀUNꢀcommitteesꢀandꢀexperts,ꢀandꢀothersꢀoverꢀmanyꢀyears,ꢀaꢀ
specificꢀgenderꢀlensꢀisꢀrequiredꢀtoꢀaddressꢀtheꢀcontinuingꢀinequalityꢀandꢀhumanꢀrightsꢀviolationsꢀ
andꢀabusesꢀfacedꢀbyꢀwomenꢀinꢀtheꢀcontextꢀofꢀbusinessꢀactivities.ꢀForꢀexample:ꢀꢀ
ꢀ

● TheꢀWGꢀBHRꢀsetꢀoutꢀclearꢀguidance,ꢀadoptedꢀbyꢀtheꢀHumanꢀRightsꢀCouncilꢀinꢀJuneꢀ2019,ꢀ
forꢀ theꢀ integrationꢀofꢀ aꢀ genderꢀperspectiveꢀ inꢀ implementingꢀ theꢀGuidingꢀPrinciplesꢀonꢀ
Businessꢀ andꢀ Humanꢀ Rights,ꢀ proposingꢀ aꢀ three-stepꢀ genderꢀ frameworkꢀ comprisingꢀ
gender-responsiveꢀ assessment,ꢀ gender-transformativeꢀ measuresꢀ andꢀ gender-
transformativeꢀremedies.9ꢀ

● Inꢀ2017,ꢀtheꢀCommitteeꢀonꢀEconomic,ꢀSocial,ꢀandꢀCulturalꢀRightsꢀ(CESCR)ꢀunderlinedꢀinꢀ
itsꢀ Generalꢀ Commentꢀ No.ꢀ 24ꢀ bothꢀ theꢀ disproportionateꢀ adverseꢀ impactsꢀ ofꢀ businessꢀ
activitiesꢀonꢀwomenꢀandꢀtheꢀneedꢀtoꢀincorporateꢀaꢀgenderꢀperspectiveꢀintoꢀallꢀmeasuresꢀ
toꢀregulateꢀbusinessꢀactivitiesꢀthatꢀmightꢀadverselyꢀaffectꢀeconomic,ꢀsocialꢀandꢀculturalꢀ
rights.ꢀ

● Inꢀ 2018,ꢀ theꢀ OECDꢀ publishedꢀ itsꢀ Dueꢀ Diligenceꢀ Guidanceꢀ forꢀ Responsibleꢀ Businessꢀ
Conduct,ꢀwhichꢀexplicitlyꢀprovidesꢀpracticalꢀguidanceꢀonꢀhowꢀtoꢀintegrateꢀgenderꢀinꢀdueꢀ
diligence,ꢀ includingꢀ byꢀ collectingꢀ andꢀ assessingꢀ sex-disaggregatedꢀ data.10ꢀ Such 
collection, retention, processing and sharing must be in line with international human 
rights norms and standards, including privacy and data protection standards.ꢀ

● Inꢀ2019,ꢀ theꢀUNꢀ IndependentꢀExpertꢀonꢀ foreignꢀdebtꢀandꢀhumanꢀ rightsꢀ affirmedꢀ that:ꢀ
“Theꢀvalidityꢀandꢀcredibilityꢀofꢀtheꢀdataꢀcollectedꢀ[inꢀhumanꢀrightsꢀimpactꢀassessments]ꢀ
needꢀ toꢀ beꢀ assessedꢀ inꢀ lightꢀ ofꢀ clearlyꢀ articulatedꢀ andꢀ transparentꢀ standards,ꢀ whichꢀ
reflectꢀ theꢀ principlesꢀ ofꢀ non-discrimination,ꢀ inclusionꢀ andꢀ participation.ꢀ Inꢀ orderꢀ toꢀ
ensureꢀcomplianceꢀwithꢀtheꢀhumanꢀrightsꢀrequirementsꢀofꢀnon-discriminationꢀandꢀthatꢀ
dueꢀattentionꢀisꢀpaidꢀtoꢀtheꢀsituationꢀofꢀgroupsꢀatꢀriskꢀofꢀmarginalizationꢀorꢀvulnerability,ꢀ
itꢀ isꢀ essentialꢀ thatꢀ indicatorsꢀ usedꢀ provideꢀ informationꢀ disaggregatedꢀ byꢀ gender,ꢀ
disability,ꢀ ageꢀ group,ꢀ region,ꢀ ethnicity,ꢀ incomeꢀ segmentꢀ andꢀ anyꢀ otherꢀ groundsꢀ
consideredꢀrelevant,ꢀbasedꢀonꢀaꢀcontextual,ꢀcountry-levelꢀappreciationꢀofꢀgroupsꢀatꢀriskꢀ
ofꢀmarginalization.”11ꢀ

                                                
8ꢀMcCorquodale,ꢀR.,ꢀSmit,ꢀL.,ꢀNeely,ꢀS.ꢀ&ꢀBrooks,ꢀR.,ꢀ“HumanꢀRightsꢀDueꢀDiligenceꢀinꢀLawꢀandꢀPractice:ꢀGoodꢀPracticesꢀandꢀ
ChallengesꢀforꢀBusinessꢀEnterprises”ꢀ(2017),ꢀBusinessꢀandꢀHumanꢀRightsꢀJournal,ꢀ2(2),ꢀ195-224.ꢀꢀ
9ꢀGenderꢀdimensionsꢀofꢀtheꢀGuidingꢀPrinciplesꢀonꢀBusinessꢀandꢀHumanꢀRights,ꢀReportꢀofꢀtheꢀWorkingꢀGroupꢀonꢀtheꢀissueꢀofꢀ
humanꢀrightsꢀandꢀtransnationalꢀcorporationsꢀandꢀotherꢀbusinessꢀenterprises,ꢀA/HRC/41/43,ꢀ23ꢀMayꢀ2019,ꢀavailableꢀat:ꢀ
https://www.ohchr.org/EN/Issues/Business/Pages/GenderLens.aspxꢀ
10ꢀOECDꢀ(2018),ꢀOECDꢀDueꢀDiligenceꢀGuidanceꢀforꢀResponsibleꢀBusinessꢀConduct,ꢀavailableꢀat:ꢀ
https://mneguidelines.oecd.org/OECD-Due-Diligence-Guidance-for-Responsible-Business-Conduct.pdfꢀꢀꢀ
11ꢀGuidingꢀPrinciplesꢀonꢀhumanꢀrightsꢀimpactꢀassessmentꢀofꢀeconomicꢀreforms,ꢀReportꢀofꢀtheꢀIndependentꢀExpertꢀonꢀtheꢀeffectsꢀ
ofꢀforeignꢀdebtꢀandꢀotherꢀrelatedꢀinternationalꢀfinancialꢀobligationsꢀofꢀStatesꢀonꢀtheꢀfullꢀenjoymentꢀofꢀhumanꢀrights,ꢀparticularlyꢀ
economic,ꢀsocialꢀandꢀculturalꢀrights,ꢀA/HRC/40/57,ꢀ19ꢀDecemberꢀ2018,ꢀavailableꢀat:ꢀhttps://documents-dds-
ny.un.org/doc/UNDOC/GEN/G18/443/52/PDF/G1844352.pdf?OpenElementformsꢀꢀ
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ꢀ
Gender-sensitiveꢀassessmentꢀmustꢀbeꢀconductedꢀwithꢀtheꢀmeaningfulꢀparticipationꢀofꢀwomenꢀ
fromꢀallꢀaffectedꢀcommunities,ꢀasꢀwellꢀasꢀrelevantꢀwomen’sꢀorganisationsꢀandꢀgenderꢀexperts,ꢀ
andꢀ takeꢀ intoꢀ account,ꢀ interꢀ alia,ꢀ impactꢀ ofꢀ operationsꢀ onꢀ genderꢀ rolesꢀ andꢀ gender-basedꢀ
discrimination,ꢀ women’sꢀ healthꢀ includingꢀ prenatalꢀ andꢀ maternalꢀ health,ꢀ gender-basedꢀ andꢀ
sexualꢀviolence,ꢀgenderedꢀdivisionꢀofꢀlaborꢀonꢀfamilyꢀandꢀcommunityꢀlevels,ꢀandꢀaccessꢀtoꢀandꢀ
controlꢀ ofꢀ socialꢀ andꢀ economicꢀ resources.ꢀ Inꢀ suchꢀ assessment,ꢀ multipleꢀ and/orꢀ intersectingꢀ
formsꢀofꢀdiscriminationꢀshouldꢀbeꢀaddressed.ꢀ
ꢀꢀ
3.2ꢀꢀStateꢀmeasuresꢀtoꢀensureꢀanꢀenablingꢀenvironmentꢀforꢀpreventionꢀ
ꢀ
Weꢀwelcomeꢀtheꢀrecognitionꢀofꢀmandatoryꢀhumanꢀrightsꢀdueꢀdiligenceꢀasꢀaꢀcentralꢀcomponentꢀ
ofꢀ theꢀ measuresꢀ neededꢀ toꢀ preventꢀ humanꢀ rightsꢀ violationsꢀ andꢀ abusesꢀ inꢀ theꢀ contextꢀ ofꢀ
businessꢀactivities.ꢀTheꢀrecognitionꢀofꢀanꢀobligationꢀtoꢀexerciseꢀhumanꢀrightsꢀdueꢀdiligenceꢀperꢀ
seꢀimpliesꢀthatꢀbusinessesꢀwhichꢀdoꢀnotꢀcomplyꢀwithꢀthisꢀobligationꢀshallꢀbeꢀheldꢀaccountable.ꢀItꢀ
shouldꢀ neverthelessꢀ alsoꢀ beꢀ madeꢀ clearꢀ thatꢀ complianceꢀ withꢀ thisꢀ obligationꢀ doesꢀ notꢀ
automaticallyꢀshieldꢀbusinessesꢀfromꢀliabilityꢀforꢀhumanꢀrightsꢀabuses.ꢀ
Toꢀsupportꢀhumanꢀrightsꢀdueꢀdiligenceꢀpractices,ꢀweꢀrecommendꢀtheꢀinclusionꢀofꢀreferenceꢀtoꢀ
necessaryꢀStateꢀmeasuresꢀtoꢀensureꢀanꢀenablingꢀenvironment,ꢀincluding:ꢀꢀ
ꢀ

● theꢀpromotionꢀofꢀtheꢀInstrumentꢀtoꢀhumanꢀrightsꢀdefendersꢀandꢀothers;ꢀꢀ
● theꢀmeaningfulꢀengagementꢀofꢀallꢀrelevantꢀstakeholdersꢀwhoseꢀhumanꢀrightsꢀhaveꢀbeenꢀ

affectedꢀ byꢀ businessꢀ activitiesꢀ inꢀ theꢀ developmentꢀ ofꢀ legalꢀ andꢀ policyꢀ measuresꢀ toꢀ
implementꢀtheꢀInstrument;ꢀꢀ

● measuresꢀtoꢀsupportꢀtheꢀmeaningfulꢀengagementꢀofꢀallꢀrelevantꢀstakeholdersꢀacrossꢀallꢀ
stagesꢀ ofꢀ humanꢀ rightsꢀ dueꢀ diligence,ꢀ toꢀ provideꢀ parallelꢀ informationꢀ andꢀ toꢀ conductꢀ
assessmentꢀdirectly;12ꢀꢀ

● toꢀ identifyꢀ theꢀ sectors,ꢀ occupationsꢀ andꢀ workꢀ arrangementsꢀ inꢀ whichꢀ humanꢀ rightsꢀ
violationsꢀandꢀabusesꢀareꢀparticularlyꢀprevalent;13ꢀꢀ

● toꢀ developꢀ tools,ꢀ guidance,ꢀ educationꢀ andꢀ trainingꢀ toꢀ supportꢀ businessꢀ enterprisesꢀ inꢀ
theirꢀhumanꢀrightsꢀdueꢀdiligenceꢀobligations;ꢀꢀ

● andꢀtoꢀensureꢀknowledgeꢀandꢀcoherenceꢀacrossꢀrelevantꢀStateꢀpoliciesꢀandꢀinstitutionsꢀ
regardingꢀbusiness-relatedꢀhumanꢀrightsꢀissues.ꢀꢀ

                                                
12 Inspiredꢀbyꢀrecommendationꢀ22.5ꢀofꢀtheꢀGuidingꢀprinciplesꢀonꢀhumanꢀrightsꢀimpactꢀassessmentsꢀofꢀeconomicꢀreforms,ꢀ
ReportꢀofꢀtheꢀIndependentꢀExpertꢀonꢀtheꢀeffectsꢀofꢀforeignꢀdebtꢀandꢀotherꢀrelatedꢀinternationalꢀfinancialꢀobligationsꢀofꢀStatesꢀ
onꢀtheꢀfullꢀenjoymentꢀofꢀhumanꢀrights,ꢀparticularlyꢀeconomic,ꢀsocialꢀandꢀculturalꢀrights,ꢀavailableꢀat:ꢀhttps://documents-dds-
ny.un.org/doc/UNDOC/GEN/G18/443/52/PDF/G1844352.pdf?OpenElementꢀ
13 Inspiredꢀfromꢀarticleꢀ8ꢀb)ꢀofꢀILOꢀConventionꢀ190ꢀonꢀViolenceꢀandꢀHarassment,ꢀavailableꢀat:ꢀ
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C190ꢀ
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ꢀ
Further,ꢀweꢀrecommendꢀthatꢀtheꢀInstrumentꢀalignꢀwithꢀtheꢀinternationallyꢀagreedꢀstandardsꢀofꢀ
free,ꢀ priorꢀ andꢀ informedꢀ consentꢀ ratherꢀ thanꢀ consultationꢀ withꢀ regardꢀ toꢀ consultationꢀ ofꢀ
indigenousꢀpeoples.14ꢀ
ꢀꢀ

→ꢀ Seeꢀ ourꢀ suggestedꢀ amendmentsꢀ toꢀ articleꢀ 5ꢀ Preventionꢀ inꢀ theꢀ Annexꢀ inꢀ thisꢀ regardꢀ
includingꢀamendmentsꢀtoꢀarticleꢀ5.3ꢀandꢀtheꢀadditionꢀofꢀnewꢀsub-paragraphsꢀwithꢀarticleꢀ5.4ꢀ
bisꢀandꢀ5.5ꢀbis.ꢀꢀ

ꢀ
4. ARMEDꢀCONFLICT-AFFECTEDꢀAREAS,ꢀINCLUDINGꢀSITUATIONSꢀOFꢀOCCUPATIONꢀ

ꢀ

Theꢀ Instrumentꢀ shouldꢀ identifyꢀ theꢀ variousꢀ situationsꢀ inꢀwhichꢀ stricterꢀ rulesꢀ forꢀ preventionꢀ
shouldꢀapply.ꢀThisꢀ includesꢀarmedꢀconflict-affectedꢀareasꢀ includingꢀsituationsꢀofꢀoccupation.ꢀ
Inꢀ thatꢀ regard,ꢀ Statesꢀ asꢀ partꢀ ofꢀ Preventionꢀ underꢀ articleꢀ 5ꢀ shouldꢀ ensureꢀ that:ꢀ businessesꢀ
conductꢀ enhancedꢀ humanꢀ rightsꢀ dueꢀ diligenceꢀ inꢀ armedꢀ conflict-affectedꢀ areas;ꢀ andꢀ thatꢀ
businessꢀ activitiesꢀ mustꢀ eitherꢀ notꢀ beꢀ undertaken,ꢀ mustꢀ beꢀ suspendedꢀ orꢀ terminatedꢀ inꢀ
circumstancesꢀwhereꢀ itꢀmightꢀ notꢀ beꢀ possibleꢀ toꢀ preventꢀ orꢀmitigateꢀ risksꢀ ofꢀ violationsꢀ orꢀ
abusesꢀ ofꢀ humanꢀ rightsꢀ and/orꢀ ofꢀ violationsꢀ ofꢀ internationalꢀ humanitarianꢀ law.ꢀ Indeed,ꢀ inꢀ
certainꢀ situations,ꢀ theꢀ immitigabilityꢀ ofꢀ adverseꢀ humanꢀ rightsꢀ impactsꢀ isꢀ such,ꢀ thatꢀ noꢀ dueꢀ
diligenceꢀexerciseꢀcanꢀensureꢀtheꢀeffectiveꢀrespectꢀofꢀ internationalꢀhumanꢀrightsꢀ lawꢀandꢀofꢀ
internationalꢀhumanitarianꢀlaw.15ꢀꢀ

ꢀ

                                                
14 Inꢀlineꢀwithꢀarticleꢀ10ꢀofꢀtheꢀUNꢀDeclarationꢀonꢀtheꢀrightsꢀofꢀIndigenousꢀPeoples,ꢀavailableꢀat:ꢀ
https://www.un.org/development/desa/indigenouspeoples/wp-content/uploads/sites/19/2018/11/UNDRIP_E_web.pdf;ꢀ
GeneralꢀCommentꢀNo.ꢀ24ꢀ(2017)ꢀonꢀStateꢀobligationsꢀunderꢀtheꢀInternationalꢀCovenantꢀonꢀEconomic,ꢀSocialꢀandꢀCulturalꢀRightsꢀ
inꢀtheꢀcontextꢀofꢀbusinessꢀactivities,ꢀE/C.12/GC/24,ꢀ10ꢀAugustꢀ2017,ꢀpara.ꢀ12,ꢀavailableꢀat:ꢀ
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=4slQ6QSmlBEDzFEovLCuW1a0Szab0oXTdImnsJZZVQcIMOuuG4T
pS9jwIhCJcXiuZ1yrkMD%2FSj8YF%2BSXo4mYx7Y%2F3L3zvM2zSUbw6ujlnCawQrJx3hlK8Odka6DUwG3Yꢀ
15 See,ꢀinꢀparticular,ꢀtheꢀReportꢀofꢀtheꢀUNꢀHighꢀCommissionerꢀforꢀHumanꢀRights,ꢀDatabaseꢀofꢀallꢀenterprisesꢀinvolvedꢀinꢀtheꢀ
activitiesꢀdetailedꢀinꢀparagraphꢀ96ꢀofꢀtheꢀreportꢀofꢀtheꢀindependentꢀinternationalꢀfact-findingꢀmissionꢀtoꢀinvestigateꢀtheꢀ
implicationsꢀofꢀtheꢀIsraeliꢀsettlementsꢀonꢀtheꢀcivil,ꢀpolitical,ꢀeconomic,ꢀsocialꢀandꢀculturalꢀrightsꢀofꢀtheꢀPalestinianꢀpeopleꢀ
throughoutꢀtheꢀOccupiedꢀPalestinianꢀTerritory,ꢀincludingꢀEastꢀJerusalem,ꢀA/HRC/37/39,ꢀ1ꢀFebruaryꢀ2018,ꢀavailableꢀat:ꢀ
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G18/021/93/PDF/G1802193.pdf?OpenElementꢀ
Para.ꢀ40ꢀ“Theꢀscale,ꢀscopeꢀandꢀimmitigabilityꢀofꢀtheꢀhumanꢀrightsꢀimpactsꢀcausedꢀbyꢀsettlementsꢀmustꢀbeꢀtakenꢀintoꢀ
considerationꢀasꢀpartꢀofꢀbusinesses’ꢀenhancedꢀdueꢀdiligenceꢀexercises.”;ꢀPara.ꢀ41“OHCHRꢀnotesꢀthat,ꢀconsideringꢀtheꢀweightꢀofꢀ
theꢀinternationalꢀlegalꢀconsensusꢀconcerningꢀtheꢀillegalꢀnatureꢀofꢀtheꢀsettlementsꢀthemselves,ꢀandꢀtheꢀsystemicꢀandꢀpervasiveꢀ
natureꢀofꢀtheꢀnegativeꢀhumanꢀrightsꢀimpactꢀcausedꢀbyꢀthem,ꢀitꢀisꢀdifficultꢀtoꢀimagineꢀaꢀscenarioꢀinꢀwhichꢀaꢀcompanyꢀcouldꢀ
engageꢀinꢀlistedꢀactivitiesꢀinꢀaꢀwayꢀthatꢀisꢀconsistentꢀwithꢀtheꢀGuidingꢀPrinciplesꢀandꢀinternationalꢀlaw.ꢀThisꢀviewꢀwasꢀreinforcedꢀ
inꢀHumanꢀRightsꢀCouncilꢀresolutionꢀ34/31ꢀonꢀtheꢀIsraeliꢀsettlements,ꢀinꢀwhichꢀtheꢀCouncilꢀreferredꢀtoꢀtheꢀimmitigableꢀnatureꢀofꢀ
theꢀadverseꢀimpactꢀofꢀbusinesses’ꢀactivitiesꢀonꢀhumanꢀrights.”ꢀꢀ
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Theꢀ Instrumentꢀ shouldꢀ useꢀ aꢀ terminologyꢀ thatꢀ takesꢀ intoꢀ considerationꢀ existingꢀ workꢀ andꢀ
positionsꢀbyꢀUNꢀmechanisms.ꢀInꢀparticular,ꢀtheꢀInstrumentꢀshouldꢀuseꢀ“armedꢀconflict-affectedꢀ
areas,ꢀincludingꢀsituationsꢀofꢀoccupation”,ꢀinsteadꢀofꢀtheꢀ“occupiedꢀorꢀconflict-affectedꢀareas”.16ꢀꢀ
ꢀ
Inꢀ armedꢀ conflict-affectedꢀ areas,ꢀ includingꢀ situationsꢀ ofꢀ occupation,ꢀ theꢀ riskꢀ ofꢀ businessesꢀ
becomingꢀ involvedꢀ inꢀ grossꢀ violationsꢀ orꢀ abusesꢀ ofꢀ humanꢀ rightsꢀ andꢀ ofꢀ violationsꢀ ofꢀ
internationalꢀhumanitarianꢀ lawꢀ isꢀparticularlyꢀ severe.17ꢀResearchꢀbyꢀ civilꢀ societyꢀorganisationsꢀ
showsꢀ thatꢀ businessesꢀ areꢀ stillꢀ contributingꢀ toꢀ humanꢀ rightsꢀ violationsꢀ andꢀ conflict,ꢀ notablyꢀ
becauseꢀ theyꢀ stillꢀ lackꢀ properꢀ policiesꢀ andꢀ effectiveꢀ home-Stateꢀ governmentꢀ regulationꢀ toꢀ
addressꢀtheꢀrisksꢀofꢀoperatingꢀinꢀarmedꢀconflict-affectedꢀandꢀhigh-riskꢀareas.18ꢀꢀ
ꢀ
Thereꢀareꢀexistingꢀsoft-lawꢀandꢀlegislativeꢀframeworksꢀrelevantꢀtoꢀbusinessꢀactivitiesꢀinꢀconflict-
affectedꢀareas,ꢀoftenꢀfocusedꢀonꢀtheꢀextractiveꢀsector,ꢀbutꢀthereꢀareꢀnoꢀinternationallyꢀagreedꢀ
andꢀcomprehensiveꢀ legalꢀ standardsꢀdespiteꢀ increasingꢀ concernsꢀoverꢀ theꢀ riskꢀofꢀ complicityꢀofꢀ
businessesꢀ inꢀgrossꢀhumanꢀrightsꢀviolationsꢀandꢀabusesꢀandꢀseriousꢀviolationsꢀofꢀ internationalꢀ
humanitarianꢀ lawꢀ forꢀ instanceꢀ inꢀ relationꢀ toꢀ theꢀ armsꢀ industryꢀ andꢀ toꢀ platformsꢀ andꢀ socialꢀ
mediaꢀcompanies.19ꢀꢀ
ꢀ

                                                
16 See,ꢀforꢀinstance,ꢀtheꢀStatementꢀonꢀtheꢀimplicationsꢀofꢀtheꢀGuidingꢀPrinciplesꢀonꢀBusinessꢀandꢀHumanꢀRightsꢀinꢀtheꢀcontextꢀ
ofꢀIsraeliꢀsettlementsꢀinꢀtheꢀOccupiedꢀPalestinianꢀTerritory,ꢀWorkingꢀGroupꢀonꢀtheꢀissueꢀofꢀhumanꢀrightsꢀandꢀtransnationalꢀ
corporationsꢀandꢀotherꢀbusinessꢀenterprises,ꢀ6ꢀJuneꢀ2014,ꢀavailableꢀat:ꢀ
https://www.ohchr.org/Documents/Issues/Business/OPTStatement6June2014.pdfꢀ
“Aꢀsituationꢀofꢀmilitaryꢀoccupationꢀisꢀconsideredꢀtoꢀbeꢀaꢀconflictꢀsituationꢀevenꢀifꢀactiveꢀhostilitiesꢀmayꢀhaveꢀceasedꢀorꢀoccurꢀ
periodicallyꢀorꢀsporadically.”ꢀ(p.2),ꢀ“WhileꢀtheꢀGuidingꢀPrinciplesꢀdoꢀnotꢀexplicitlyꢀaddressꢀtheꢀsituationsꢀofꢀoccupation,ꢀanꢀareaꢀ
underꢀoccupationꢀfallsꢀwithinꢀtheꢀtermꢀ“conflict-affectedꢀarea”ꢀinꢀtheꢀGuidingꢀPrinciples.”ꢀ(p.3)ꢀ
17ꢀAccordingꢀtoꢀJohnꢀRuggie,ꢀformerꢀSpecialꢀRepresentativeꢀofꢀtheꢀSecretary-Generalꢀonꢀtheꢀissueꢀofꢀhumanꢀrightsꢀandꢀ
transnationalꢀcorporationsꢀandꢀotherꢀbusinessꢀenterprises,ꢀ“Theꢀmostꢀegregiousꢀbusiness-relatedꢀhumanꢀrightsꢀabusesꢀtakeꢀ
placeꢀinꢀconflict-affectedꢀareasꢀandꢀotherꢀsituationsꢀofꢀwidespreadꢀviolence.ꢀHumanꢀrightsꢀabusesꢀmayꢀsparkꢀorꢀintensifyꢀconflict,ꢀ
andꢀconflictꢀmayꢀinꢀturnꢀleadꢀtoꢀfurtherꢀhumanꢀrightsꢀabusesꢀ(…).”ꢀSeeꢀBusinessꢀandꢀhumanꢀrightsꢀinꢀconflict-affectedꢀregions:ꢀ
challengesꢀandꢀoptionsꢀtowardsꢀStateꢀresponses,ꢀA/HRC/17/32,ꢀ27ꢀMayꢀ2011,ꢀavailableꢀat:ꢀ
http://www.ohchr.org/Documents/Issues/TransCorporations/A.HRC.17.32.pdf;ꢀꢀ
OECDꢀ(2016),ꢀOECDꢀDueꢀDiligenceGuidanceꢀforꢀResponsibleꢀSupplyꢀChainsꢀofꢀMineralsꢀfromꢀConflict-AffectedꢀandꢀHigh-Riskꢀ
Areas:ꢀThirdꢀEdition,ꢀOECDꢀPublishing,ꢀParis,ꢀavailableꢀat:ꢀhttp://dx.doi.org/10.1787/9789264252479-enꢀꢀ
18ꢀFragile!ꢀHandleꢀwithꢀCare:ꢀMultinationalsꢀandꢀConflict,ꢀLessonsꢀfromꢀSOMO’sꢀMultinationalꢀCorporationsꢀinꢀConflict-Affectedꢀ
Areasꢀprogramme,ꢀNovemberꢀ2016,ꢀp.ꢀ55,ꢀavailableꢀat:ꢀhttps://www.somo.nl/wp-content/uploads/2016/11/Report-Fragile.pdf;ꢀ
EuropeanꢀCenterꢀforꢀConstitutionalꢀandꢀHumanꢀRights,ꢀseeꢀforꢀexamples:ꢀhttps://www.ecchr.eu/en/case/lafarge-in-syria-
accusations-of-complicity-in-grave-human-rights-violations/;ꢀhttps://www.ecchr.eu/en/case/european-responsibility-for-war-
crimes-in-yemen/;ꢀhttps://www.ecchr.eu/en/case/involvement-of-mining-company-in-crimes-of-the-argentine-military-
dictatorship/ꢀ
19ꢀOECDꢀ(2016),ꢀOECDꢀDueꢀDiligenceꢀGuidanceꢀforꢀResponsibleꢀSupplyꢀChainsꢀofꢀMineralsꢀfromꢀConflict-AffectedꢀandꢀHigh-Riskꢀ
Areas:ꢀThirdꢀEdition,ꢀOECDꢀPublishing,ꢀParis,ꢀavailableꢀat:ꢀhttp://dx.doi.org/10.1787/9789264252479-en;ꢀGuidanceꢀonꢀ
ResponsibleꢀBusinessꢀinꢀConflict-AffectedꢀandꢀHigh-RiskꢀAreas:ꢀAꢀResourceꢀforꢀCompaniesꢀandꢀInvestorsꢀAꢀjointꢀUNꢀGlobalꢀ
Compactꢀ–ꢀPRIꢀpublication,ꢀUnitedꢀNationsꢀGlobalꢀCompact,ꢀ2010,ꢀp.ꢀ10,ꢀavailableꢀat:ꢀ
https://www.unglobalcompact.org/docs/issues_doc/Peace_and_Business/Guidance_RB.pdf;ꢀ
https://www.nytimes.com/2018/11/06/technology/myanmar-facebook.html;ꢀ
https://www.amnesty.org/en/latest/news/2019/09/arms-companies-failing-to-address-human-rights-risks/ꢀ
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TheꢀUNGPsꢀpartiallyꢀaddressꢀthisꢀspecificꢀconcernꢀunderꢀGuidingꢀPrincipleꢀ7,ꢀbyꢀrequiringꢀStatesꢀ
toꢀprovideꢀguidance,ꢀearlyꢀwarningꢀindicatorsꢀandꢀassistanceꢀtoꢀbusinessesꢀinꢀtheꢀpreventionꢀofꢀ
humanꢀ rights-relatedꢀ risksꢀ inꢀ conflict-affectedꢀ areas.20ꢀ Theyꢀ alsoꢀ requireꢀ Statesꢀ toꢀ “warnꢀ
businessꢀenterprisesꢀofꢀtheꢀheightenedꢀriskꢀofꢀbeingꢀinvolvedꢀinꢀgrossꢀabusesꢀofꢀhumanꢀrightsꢀinꢀ
conflict-affectedꢀ areas”ꢀ andꢀ toꢀ “reviewꢀ whetherꢀ theirꢀ policies,ꢀ legislation,ꢀ regulations,ꢀ andꢀ
enforcementꢀmeasuresꢀeffectivelyꢀaddressꢀthisꢀheightenedꢀrisk,ꢀincludingꢀthroughꢀprovisionsꢀforꢀ
humanꢀrightsꢀdueꢀdiligenceꢀbyꢀbusiness”.21ꢀ

ꢀ

TheꢀInstrumentꢀmustꢀrequireꢀStatesꢀtoꢀplaceꢀanꢀobligationꢀforꢀbusinessesꢀtoꢀconductꢀenhancedꢀ
humanꢀrightsꢀdueꢀdiligenceꢀ inꢀsuchꢀcontexts.22ꢀExistingꢀexamplesꢀofꢀconflict-relatedꢀenhancedꢀ
dueꢀdiligenceꢀobligationsꢀinꢀhigh-riskꢀsectorsꢀinclude:ꢀꢀ

● UnitedꢀStatesꢀlegislationꢀregardingꢀimportsꢀofꢀconflictꢀminerals;23ꢀꢀ
● EuropeanꢀUnionꢀRegulationꢀ2017/821ꢀonꢀconflictꢀminerals,24ꢀwhichꢀexplicitlyꢀrecognisesꢀ

theꢀlinkꢀbetweenꢀtheꢀexploitationꢀofꢀnaturalꢀresourcesꢀandꢀarmedꢀconflict,ꢀasꢀwellꢀasꢀtheꢀ
humanꢀrightsꢀviolationsꢀthatꢀoftenꢀderiveꢀfromꢀthem.25ꢀUnderꢀthisꢀregulation,ꢀEU-basedꢀ
importersꢀ ofꢀmineralsꢀmustꢀ exertꢀ specificꢀ dueꢀ diligenceꢀwhichꢀ comprisesꢀ conflictꢀ andꢀ
high-riskꢀsensitiveꢀstrategiesꢀtoꢀensureꢀthatꢀtheirꢀ importsꢀhaveꢀnotꢀbeenꢀproducedꢀinꢀaꢀ
wayꢀthatꢀfundsꢀconflict;ꢀ

● Europeanꢀ Unionꢀ Regulationꢀ 995/2010ꢀ onꢀ timber,ꢀ whichꢀ recognisesꢀ theꢀ detrimentalꢀ
socialꢀimpactsꢀofꢀillegalꢀlogging,ꢀoftenꢀlinkedꢀtoꢀconflictsꢀoverꢀlandꢀandꢀresources,ꢀasꢀwellꢀ

                                                
20ꢀGuidingꢀPrinciplesꢀforꢀBusinessꢀandꢀHumanꢀRights:ꢀImplementingꢀtheꢀUnitedꢀNationsꢀ“Protect,ꢀRespectꢀandꢀRemedy”ꢀ
Framework,ꢀGuidingꢀPrincipleꢀ7,ꢀavailableꢀat:ꢀ
http://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdfꢀꢀ
21 Ibidꢀ
22ꢀSeveralꢀguidanceꢀdocumentsꢀexistꢀinꢀrelationꢀtoꢀenhancedꢀhumanꢀrightsꢀdueꢀdiligenceꢀinꢀconflictꢀandꢀhighꢀriskꢀareas,ꢀsee:ꢀ
OECDꢀ(2016),ꢀOECDꢀDueꢀDiligenceꢀGuidanceꢀforꢀResponsibleꢀSupplyꢀChainsꢀofꢀMineralsꢀfromꢀConflict-AffectedꢀandꢀHigh-Riskꢀ
Areas:ꢀThirdꢀEdition,ꢀOECDꢀPublishing,ꢀParis,ꢀavailableꢀat:ꢀhttp://dx.doi.org/10.1787/9789264252479-en:ꢀ
https://www.swisspeace.ch/fileadmin/user_upload/Media/Publications/Essentials/swisspeace-Essential_5_2016.pdf;ꢀ
https://www.international-alert.org/sites/default/files/Economy_HumanRightsDueDiligence_EN_2016.pdf;ꢀTheꢀUNꢀWorkingꢀ
GroupꢀonꢀTransnationalꢀCorporations,ꢀotherꢀbusinessꢀenterprisesꢀandꢀhumanꢀrightsꢀisꢀalsoꢀcurrentlyꢀdevelopingꢀguidanceꢀinꢀthisꢀ
regard,ꢀsee:ꢀhttps://www.ohchr.org/EN/Issues/Business/Pages/ConflictPostConflict.aspx:ꢀꢀ
23ꢀDodd-FrankꢀWallꢀStreetꢀReformꢀandꢀConsumerꢀProtectionꢀAct,ꢀSectionꢀ1502,ꢀavailableꢀat:ꢀ
https://www.sec.gov/about/laws/wallstreetreform-cpa.pdfꢀ
24ꢀREGULATIONꢀ(EU)ꢀ2017/821ꢀOFꢀTHEꢀEUROPEANꢀPARLIAMENTꢀANDꢀOFꢀTHEꢀCOUNCILꢀofꢀ17ꢀMayꢀ2017ꢀlayingꢀdownꢀsupplyꢀ
chainꢀdueꢀdiligenceꢀobligationsꢀforꢀUnionꢀimportersꢀofꢀtin,ꢀtantalumꢀandꢀtungsten,ꢀtheirꢀores,ꢀandꢀgoldꢀoriginatingꢀfromꢀconflict-
affectedꢀandꢀhigh-riskꢀareas,ꢀavailableꢀat:ꢀhttp://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=OJ:L:2017:130:FULL&from=ENꢀꢀ
25ꢀREGULATIONꢀ(EU)ꢀ2017/821ꢀOFꢀTHEꢀEUROPEANꢀPARLIAMENTꢀANDꢀOFꢀTHEꢀCOUNCILꢀofꢀ17ꢀMayꢀ2017ꢀlayingꢀdownꢀsupplyꢀ
chainꢀdueꢀdiligenceꢀobligationsꢀforꢀUnionꢀimportersꢀofꢀtin,ꢀtantalumꢀandꢀtungsten,ꢀtheirꢀores,ꢀandꢀgoldꢀoriginatingꢀfromꢀconflict-
affectedꢀandꢀhigh-riskꢀareas,ꢀPreamble,ꢀparas.ꢀ(1),ꢀ(2),ꢀ(3),ꢀ(10),ꢀavailableꢀat:ꢀhttp://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=OJ:L:2017:130:FULL&from=ENꢀꢀꢀꢀꢀ
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asꢀtoꢀtheꢀdisempowermentꢀofꢀlocalꢀandꢀindigenousꢀcommunitiesꢀandꢀarmedꢀconflicts,26ꢀ
andꢀprescribesꢀaꢀdueꢀdiligenceꢀobligationꢀencompassingꢀaꢀconflict-sensitivityꢀapproachꢀinꢀ
riskꢀ assessmentꢀ procedures,ꢀ whichꢀ shouldꢀ takeꢀ intoꢀ considerationꢀ theꢀ prevalenceꢀ ofꢀ
armedꢀ conflictꢀ inꢀ theꢀ countryꢀ ofꢀ harvestꢀ and/orꢀ regionꢀ whereꢀ theꢀ timberꢀ wasꢀ
harvested.27ꢀꢀ

Inꢀ addition,ꢀ whereꢀ risksꢀ cannotꢀ beꢀ preventedꢀ orꢀmitigated,ꢀ businessꢀ activitiesꢀ shouldꢀ notꢀ beꢀ
undertaken,ꢀshouldꢀbeꢀsuspendedꢀorꢀterminatedꢀdependingꢀonꢀtheꢀlevelꢀofꢀrisks.28ꢀStatesꢀshouldꢀ
alsoꢀ takeꢀ anꢀ activeꢀ roleꢀ inꢀ preventionꢀ byꢀ cautioningꢀ businessꢀ enterprisesꢀ operatingꢀ inꢀ theirꢀ
territoryꢀ and/orꢀ jurisdictionꢀ againstꢀ operatingꢀ inꢀ armedꢀ conflict-affectedꢀ andꢀ high-riskꢀ areasꢀ
whereꢀitꢀmightꢀnotꢀbeꢀpossibleꢀtoꢀpreventꢀorꢀmitigateꢀrisks,ꢀasꢀwellꢀasꢀensuringꢀthatꢀadequateꢀ
andꢀeffectiveꢀ liabilityꢀ regimesꢀareꢀ inꢀplaceꢀ toꢀdeterꢀandꢀ sanctionꢀbusinessesꢀwhichꢀwouldꢀ stillꢀ
engageꢀinꢀactivitiesꢀinꢀsuchꢀareas.ꢀStatesꢀshouldꢀalsoꢀcreateꢀdisincentives,ꢀincludingꢀwithdrawalꢀ
ofꢀeconomicꢀdiplomacyꢀandꢀfinancialꢀsupport,ꢀ toꢀdeterꢀbusinessꢀenterprisesꢀdomiciledꢀ inꢀtheirꢀ
territoryꢀ and/orꢀ jurisdictionꢀ fromꢀ causing,ꢀ contributingꢀ to,ꢀ orꢀ beingꢀ directlyꢀ linkedꢀ toꢀ humanꢀ
rightsꢀ abusesꢀ andꢀ violationsꢀ arisingꢀ fromꢀ theirꢀ businessꢀ activitiesꢀ orꢀ businessꢀ relationshipsꢀ inꢀ
occupiedꢀterritories,ꢀarmedꢀconflict-affectedꢀandꢀhigh-riskꢀareas.29ꢀꢀ

ꢀ

Theꢀ draftꢀ treatyꢀ currentlyꢀ onlyꢀmentionsꢀ “conflict-affectedꢀ andꢀ areasꢀ ofꢀ occupation”.ꢀ Severalꢀ
softꢀlawꢀandꢀlegally-bindingꢀinstrumentsꢀalsoꢀreferꢀtoꢀ“high-riskꢀareas”ꢀinꢀrelationꢀtoꢀenhancedꢀ
humanꢀrightsꢀdueꢀdiligenceꢀbyꢀbusinesses,ꢀ includingꢀOECDꢀandꢀUNꢀGlobalꢀCompactꢀguidelines,ꢀ
asꢀwellꢀasꢀtheꢀEUꢀconflict-mineralsꢀregulation.ꢀꢀWhileꢀthereꢀisꢀnoꢀunifiedꢀlegalꢀdefinitionꢀofꢀ“high-
riskꢀareas”,ꢀtheyꢀseemꢀtoꢀreferꢀtoꢀsituationsꢀofꢀpoliticalꢀinstabilityꢀandꢀrepressionꢀthatꢀmayꢀleadꢀ
toꢀviolentꢀconflict.30ꢀHigh-riskꢀareasꢀcouldꢀalsoꢀcoverꢀinternalꢀdisturbancesꢀandꢀtensionsꢀ(whichꢀ

                                                
26ꢀREGULATIONꢀ(EU)ꢀNoꢀ995/2010ꢀOFꢀTHEꢀEUROPEANꢀPARLIAMENTꢀANDꢀOFꢀTHEꢀCOUNCILꢀofꢀ20ꢀOctoberꢀ2010ꢀlayingꢀdownꢀtheꢀ
obligationsꢀofꢀoperatorsꢀwhoꢀplaceꢀtimberꢀandꢀtimberꢀproductsꢀonꢀtheꢀmarket,ꢀPreamble,ꢀpara.ꢀ(3),ꢀart.ꢀ6ꢀ(1)ꢀ(b),ꢀavailableꢀat:ꢀ
http://ec.europa.eu/environment/forests/timber_regulation.htmꢀ
27ꢀREGULATIONꢀ(EU)ꢀNoꢀ995/2010ꢀOFꢀTHEꢀEUROPEANꢀPARLIAMENTꢀANDꢀOFꢀTHEꢀCOUNCILꢀofꢀ20ꢀOctoberꢀ2010ꢀlayingꢀdownꢀtheꢀ
obligationsꢀofꢀoperatorsꢀwhoꢀplaceꢀtimberꢀandꢀtimberꢀproductsꢀonꢀtheꢀmarket,ꢀArticleꢀ6ꢀ(1)ꢀ(b),ꢀavailableꢀat:ꢀ
http://ec.europa.eu/environment/forests/timber_regulation.htmꢀ
28ꢀRecommendationsꢀtoꢀthisꢀeffectꢀhaveꢀbeenꢀmadeꢀbyꢀtheꢀIndependentꢀFact-findingꢀmissionꢀonꢀMyanmarꢀinꢀitsꢀreportꢀ“Theꢀ
economicꢀinterestsꢀofꢀtheꢀMyanmarꢀmilitary”,ꢀseeꢀpara.189ꢀa)ꢀtoꢀe),ꢀA/HRC/42/CRP.3,ꢀ5ꢀAugustꢀ2019,ꢀavailableꢀat:ꢀ
https://www.ohchr.org/EN/HRBodies/HRC/MyanmarFFM/Pages/EconomicInterestsMyanmarMilitary.aspxꢀ
29ꢀBusinessꢀandꢀhumanꢀrightsꢀinꢀconflict-affectedꢀregions:ꢀchallengesꢀandꢀoptionsꢀtowardsꢀStateꢀresponses,A/HRC/17/32,ꢀ27ꢀ
Mayꢀ2011,ꢀseeꢀparas.ꢀ17ꢀandꢀ18,ꢀavailableꢀat:ꢀhttp://www.ohchr.org/Documents/Issues/TransCorporations/A.HRC.17.32.pdfꢀ
30ꢀTheꢀEUꢀconflictꢀmineralsꢀregulationꢀprovidesꢀtheꢀfollowingꢀdefinition:ꢀ
“‘conflict-affectedꢀandꢀhigh-riskꢀareas’ꢀmeansꢀareasꢀinꢀaꢀstateꢀofꢀarmedꢀconflictꢀorꢀfragileꢀpost-conflictꢀasꢀareasꢀwitnessingꢀweakꢀ
orꢀnon-existentꢀgovernanceꢀandꢀsecurity,ꢀsuchꢀasꢀfailedꢀstates,ꢀandꢀwidespreadꢀandꢀsystematicꢀviolationsꢀofꢀinternationalꢀlaw,ꢀ
includingꢀhumanꢀrightsꢀabuses”,ꢀseeꢀREGULATIONꢀ(EU)ꢀ2017/821ꢀOFꢀTHEꢀEUROPEANꢀPARLIAMENTꢀANDꢀOFꢀTHEꢀCOUNCILꢀofꢀ17ꢀ
Mayꢀ2017ꢀlayingꢀdownꢀsupplyꢀchainꢀdueꢀdiligenceꢀobligationsꢀforꢀUnionꢀimportersꢀofꢀtin,ꢀtantalumꢀandꢀtungsten,ꢀtheirꢀores,ꢀandꢀ
goldꢀoriginatingꢀfromꢀconflict-affectedꢀandꢀhigh-riskꢀareas,ꢀArticleꢀ2ꢀf),ꢀavailableꢀat:ꢀhttp://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=OJ:L:2017:130:FULL&from=EN;ꢀTheꢀOECDꢀGuidelinesꢀonꢀDueꢀDiligenceꢀGuidanceꢀforꢀResponsibleꢀ
SupplyꢀChainsꢀofꢀMineralsꢀfromꢀConflict-AffectedꢀandꢀHigh-RiskꢀAreasꢀprovideꢀtheꢀfollowingꢀdefinition:ꢀ
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wouldꢀ includeꢀ riots,ꢀ isolatedꢀandꢀ sporadicꢀ actsꢀofꢀ violence),ꢀ notꢀ reachingꢀ theꢀ thresholdꢀofꢀ anꢀ
[non-international]ꢀ armedꢀ conflictꢀ underꢀ internationalꢀ humanitarianꢀ law,ꢀ asꢀ wellꢀ asꢀ certainꢀ
post-conflictꢀsituationsꢀwhereꢀthereꢀhasꢀbeenꢀaꢀgeneralꢀcloseꢀofꢀmilitaryꢀoperationsꢀbutꢀthereꢀisꢀ
stillꢀviolence/ꢀhighꢀriskꢀofꢀviolenceꢀbreakingꢀout.ꢀꢀ

Itꢀ isꢀ importantꢀ toꢀmakeꢀ clearꢀ thatꢀ theꢀ legalꢀ frameworkꢀ governingꢀ suchꢀ high-riskꢀ situationsꢀ isꢀ
differentꢀfromꢀthatꢀgoverningꢀarmedꢀconflictsꢀ(mainlyꢀinꢀthatꢀinternationalꢀhumanitarianꢀlawꢀisꢀ
notꢀapplicable).ꢀHowever,ꢀitꢀisꢀourꢀviewꢀthatꢀtheꢀInstrumentꢀshouldꢀdefineꢀ“high-riskꢀareas”ꢀandꢀ
extendꢀ enhancedꢀ humanꢀ rightsꢀ dueꢀ diligenceꢀ toꢀ theseꢀ situationsꢀ inꢀ orderꢀ toꢀ ensureꢀ moreꢀ
effectiveꢀandꢀcomprehensiveꢀpreventionꢀofꢀbusiness-relatedꢀhumanꢀrightsꢀabuses.ꢀꢀ

ꢀ

→ꢀSeeꢀourꢀsuggestedꢀamendmentsꢀinꢀtheꢀAnnexꢀtoꢀarticleꢀ5ꢀPrevention,ꢀparticularlyꢀtoꢀarticleꢀ
5.3ꢀb)ꢀandꢀtheꢀsuggestionꢀofꢀaꢀnewꢀarticleꢀ5.4ꢀbisꢀg).ꢀꢀ

ꢀ
5. THEꢀSTATE’SꢀOBLIGATIONSꢀASꢀANꢀECONOMICꢀACTORꢀ
ꢀ
Theꢀ Instrumentꢀ shouldꢀ clarifyꢀ underꢀ articleꢀ 5ꢀ Preventionꢀ theꢀ obligationꢀ ofꢀ theꢀ Stateꢀ toꢀ
respect,ꢀprotect,ꢀandꢀfulfilꢀhumanꢀrightsꢀwhenꢀitꢀitselfꢀactsꢀasꢀanꢀeconomicꢀactorꢀ-ꢀdirectlyꢀorꢀ
inꢀconjunctionꢀwithꢀnon-Stateꢀactorsꢀ-ꢀinꢀtheꢀcontextꢀofꢀbusinessꢀactivities.ꢀꢀ
ꢀ
Business-relatedꢀ humanꢀ rightsꢀ violationsꢀ andꢀ abusesꢀ linkedꢀ toꢀ actionsꢀ byꢀ Statesꢀ asꢀ economicꢀ
actorsꢀhaveꢀbeenꢀdocumentedꢀinꢀaꢀvarietyꢀofꢀsectorsꢀandꢀcountries,ꢀincludingꢀinꢀtheꢀextractiveꢀ
sector,31ꢀ agribusiness,32ꢀ inꢀ theꢀ armsꢀ industry,33ꢀ andꢀ inꢀ theꢀ infrastructureꢀ sector.34ꢀ Theseꢀ

                                                                                                                                                       
“Conflict-affectedꢀandꢀhigh-riskꢀareasꢀ–ꢀAreasꢀidentifiedꢀbyꢀtheꢀpresenceꢀofꢀarmedꢀconflict,ꢀwidespreadꢀviolence,ꢀincludingꢀ
violenceꢀgeneratedꢀbyꢀcriminalꢀnetworks,ꢀorꢀotherꢀrisksꢀofꢀseriousꢀandꢀwidespreadꢀharmꢀtoꢀpeople.ꢀArmedꢀconflictꢀmayꢀtakeꢀaꢀ
varietyꢀofꢀforms,ꢀsuchꢀasꢀaꢀconflictꢀofꢀinternationalꢀorꢀnonꢀinternationalꢀcharacter,ꢀwhichꢀmayꢀinvolveꢀtwoꢀorꢀmoreꢀstates,ꢀorꢀmayꢀ
consistꢀofꢀwarsꢀofꢀliberation,ꢀorꢀinsurgencies,ꢀcivilꢀwars.ꢀHigh-riskꢀareasꢀareꢀthoseꢀwhereꢀthereꢀisꢀaꢀhighꢀriskꢀofꢀconflictꢀorꢀofꢀ
widespreadꢀorꢀseriousꢀabusesꢀasꢀdefinedꢀinꢀparagraphꢀ1ꢀofꢀAnnexꢀIIꢀofꢀtheꢀGuidance.ꢀSuchꢀareasꢀareꢀoftenꢀcharacterizedꢀbyꢀ
politicalꢀinstabilityꢀorꢀrepression,ꢀinstitutionalꢀweakness,ꢀinsecurity,ꢀcollapseꢀofꢀcivilꢀinfrastructure,ꢀwidespreadꢀviolenceꢀandꢀ
violationsꢀofꢀnationalꢀorꢀinternationalꢀlaw.”,ꢀseeꢀOECDꢀDueꢀDiligenceꢀGuidanceꢀforꢀResponsibleꢀSupplyꢀChainsꢀofꢀMineralsꢀfromꢀ
Conflict-AffectedꢀandꢀHigh-RiskꢀAreasꢀThirdꢀEdition,ꢀseeꢀp.ꢀ66:ꢀhttps://www.oecd.org/daf/inv/mne/OECD-Due-Diligence-
Guidance-Minerals-Edition3.pdf;ꢀFinally,ꢀtheꢀUNꢀGlobalꢀCompactꢀGuidanceꢀonꢀResponsibleꢀBusinessꢀinꢀConflict-Affectedꢀandꢀ
High-RiskꢀAreasꢀprovidesꢀtheꢀfollowingꢀdefinition:ꢀ“Conflict-affectedꢀorꢀhigh-riskꢀareasꢀareꢀcountries,ꢀareas,ꢀorꢀregions:ꢀthatꢀareꢀ
notꢀcurrentlyꢀexperiencingꢀhighꢀlevelsꢀofꢀarmedꢀviolence,ꢀbutꢀwhereꢀpoliticalꢀandꢀsocialꢀinstabilityꢀprevails,ꢀandꢀaꢀnumberꢀofꢀ
factorsꢀareꢀpresentꢀthatꢀmakeꢀaꢀfutureꢀoutbreakꢀofꢀviolenceꢀmoreꢀlikely,ꢀinꢀwhichꢀthereꢀareꢀseriousꢀconcernsꢀaboutꢀabusesꢀofꢀ
humanꢀrightsꢀandꢀpoliticalꢀandꢀcivilꢀliberties,ꢀbutꢀwhereꢀviolentꢀconflictꢀisꢀnotꢀcurrentlyꢀpresent,ꢀthatꢀareꢀcurrentlyꢀexperiencingꢀ
violentꢀconflict,ꢀincludingꢀcivilꢀwars,ꢀarmedꢀinsurrections,ꢀinter-stateꢀwarsꢀandꢀotherꢀtypesꢀofꢀorganizedꢀviolence,ꢀthatꢀareꢀ
currentlyꢀinꢀtransitionꢀfromꢀviolentꢀconflictꢀtoꢀpeace.”ꢀGuidanceꢀonꢀResponsibleꢀBusinessꢀinꢀConflict-AffectedꢀandꢀHigh-Riskꢀ
Areas:ꢀAꢀResourceꢀforꢀCompaniesꢀandꢀInvestorsꢀAꢀjointꢀUNꢀGlobalꢀCompactꢀ–ꢀPRIꢀpublication,ꢀUnitedꢀNationsꢀGlobalꢀCompact,ꢀ
2010,ꢀp.ꢀ7,ꢀavailableꢀat:ꢀhttps://www.unglobalcompact.org/docs/issues_doc/Peace_and_Business/Guidance_RB.pdfꢀꢀ
31 https://www.globalwitness.org/en/press-releases/south-sudans-leadership-uses-state-owned-oil-company-nilepet-funnel 
-millions-brutal-security-services-and-ethnic-militias/;ꢀRecommendationsꢀtoꢀthisꢀeffectꢀhaveꢀbeenꢀmadeꢀbyꢀtheꢀIndependentꢀ
Fact-findingꢀMissionꢀonꢀMyanmarꢀinꢀitsꢀreportꢀ“TheꢀeconomicꢀinterestsꢀofꢀtheꢀMyanmarꢀmilitary”,ꢀseeꢀparagraphꢀ189ꢀa)ꢀtoꢀe),ꢀ
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violationsꢀ andꢀ abusesꢀ occurꢀ throughꢀ variousꢀ mechanismsꢀ ofꢀ directꢀ Stateꢀ involvementꢀ andꢀ
supportꢀ toꢀnon-Stateꢀactors.ꢀForꢀexample,ꢀStatesꢀmayꢀviolateꢀtheirꢀobligationꢀtoꢀrespectꢀorꢀ toꢀ
protectꢀinꢀconnectionꢀwith:ꢀꢀ
ꢀ

● Activitiesꢀ ofꢀ State-ownedꢀ enterprisesꢀ (whichꢀ areꢀ ownedꢀ byꢀ theꢀ Stateꢀ orꢀ underꢀ itsꢀ
control).35ꢀ State-ownedꢀ enterprisesꢀ areꢀ activeꢀ inꢀ aꢀwideꢀ rangeꢀ ofꢀ sectors,ꢀ includingꢀ inꢀ
energy,ꢀinfrastructure,ꢀpublicꢀutilities,ꢀfinanceꢀandꢀareꢀincreasinglyꢀoperatingꢀglobally.36ꢀꢀ

● Whenꢀ theyꢀ engageꢀ inꢀ contractsꢀ orꢀ commercialꢀ activitiesꢀ withꢀ companiesꢀ (e.g.ꢀ public-
privateꢀpartnerships,ꢀpublicꢀprocurement,ꢀprivatisationꢀofꢀservices,ꢀ investmentꢀthroughꢀ
aꢀsovereignꢀwealthꢀfund),ꢀandꢀwithꢀotherꢀStatesꢀ(asꢀaꢀmemberꢀofꢀmultilateralꢀinstitutionsꢀ
thatꢀ dealꢀ withꢀ business-relatedꢀ issues,ꢀ asꢀ wellꢀ asꢀ whenꢀ enteringꢀ intoꢀ tradeꢀ andꢀ
investmentꢀagreements).37ꢀꢀꢀ

ꢀ
Statesꢀmustꢀtakeꢀadditionalꢀstepsꢀandꢀexerciseꢀaꢀhigherꢀstandardꢀofꢀcareꢀtoꢀpreventꢀandꢀprotectꢀ
fromꢀabusesꢀandꢀviolationsꢀrelatedꢀtoꢀState-ownedꢀenterprisesꢀorꢀinꢀareasꢀwhereꢀtheꢀStateꢀisꢀanꢀ
economicꢀactor.38ꢀForꢀinstance,ꢀtheꢀCommitteeꢀonꢀtheꢀRightsꢀofꢀtheꢀChildꢀhasꢀconsideredꢀthat:ꢀ
“Statesꢀshouldꢀleadꢀbyꢀexample,ꢀrequiringꢀallꢀState-ownedꢀenterprisesꢀtoꢀundertakeꢀchild-rightsꢀ
dueꢀdiligenceꢀandꢀ toꢀpubliclyꢀ communicateꢀ theirꢀ reportsꢀonꢀ theirꢀ impactꢀonꢀ children’sꢀ rights,ꢀ
includingꢀ regularꢀ reporting.ꢀ Statesꢀ shouldꢀ makeꢀ publicꢀ supportꢀ andꢀ services,ꢀ suchꢀ asꢀ thoseꢀ
providedꢀ byꢀ anꢀ exportꢀ creditꢀ agency,ꢀ developmentꢀ financeꢀ andꢀ investmentꢀ insuranceꢀ
conditionalꢀonꢀbusinessesꢀcarryingꢀoutꢀchild-rightsꢀdueꢀdiligence”.39ꢀꢀ
ꢀ

                                                                                                                                                       
A/HRC/42/CRP.3,ꢀ5ꢀAugustꢀ2019,ꢀavailableꢀat:ꢀ
https://www.ohchr.org/EN/HRBodies/HRC/MyanmarFFM/Pages/EconomicInterestsMyanmarMilitary.aspxꢀ
32ꢀSee,ꢀe.g.ꢀhttps://www.fian.org/en/struggle/the-business-of-land-in-matopiba-brazilꢀꢀ
33ꢀhttps://www.amnesty.org/download/Documents/ACT3008932019ENGLISH.PDFꢀ
34ꢀSee,ꢀe.g.,ꢀhttps://www.ciel.org/project-update/panama-transmission-line-iv/ꢀꢀ
35ꢀWhenꢀenterprisesꢀareꢀconsideredꢀasꢀquasi-Stateꢀorgansꢀorꢀagents,ꢀseeꢀReportꢀofꢀtheꢀWorkingꢀGroupꢀonꢀtheꢀissueꢀofꢀhumanꢀ
rightsꢀandꢀtransnationalꢀcorporationsꢀandꢀotherꢀbusinessꢀenterprises,ꢀA/HRC/32/45,ꢀ4ꢀMayꢀ2016,ꢀparas.ꢀ29-34ꢀ
36ꢀReportꢀofꢀtheꢀWorkingꢀGroupꢀonꢀtheꢀissueꢀofꢀhumanꢀrightsꢀandꢀtransnationalꢀcorporationsꢀandꢀotherꢀbusinessꢀenterprises,ꢀ
A/HRC/32/45,ꢀ4ꢀMayꢀ2016,ꢀpara.ꢀ13ꢀ
37ꢀGuidingꢀPrinciplesꢀonꢀBusinessꢀandꢀHumanꢀRights,ꢀseeꢀPrinciplesꢀ4,ꢀ5,ꢀ6,ꢀ8,ꢀ9,ꢀ10,ꢀavailableꢀat:ꢀ
https://www.ohchr.org/documents/publications/GuidingprinciplesBusinesshr_eN.pdf;ꢀwhenꢀtheyꢀnegotiateꢀandꢀenforceꢀtradeꢀ
andꢀinvestmentꢀagreementsꢀandꢀthroughꢀprivatisation,ꢀseeꢀGeneralꢀcommentꢀNo.ꢀ24ꢀ(2017)ꢀonꢀStateꢀobligationsꢀunderꢀtheꢀ
InternationalꢀCovenantꢀonꢀEconomic,ꢀSocialꢀandꢀCulturalꢀRightsꢀinꢀtheꢀcontextꢀofꢀbusinessꢀactivities,ꢀE/C.12/GC/24,ꢀ10ꢀAugustꢀ
2017,ꢀpara.ꢀ13,ꢀ21,22ꢀ29,ꢀavailableꢀat:ꢀ
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=4slQ6QSmlBEDzFEovLCuW1a0Szab0oXTdImnsJZZVQcIMOuuG4T
pS9jwIhCJcXiuZ1yrkMD%2FSj8YF%2BSXo4mYx7Y%2F3L3zvM2zSUbw6ujlnCawQrJx3hlK8Odka6DUwG3Y;ꢀ
38ꢀGuidingꢀPrinciplesꢀonꢀBusinessꢀandꢀHumanꢀRights,ꢀseeꢀPrincipleꢀ4,ꢀavailableꢀat:ꢀ
https://www.ohchr.org/documents/publications/GuidingprinciplesBusinesshr_eN.pdf;ꢀReportꢀofꢀtheꢀWorkingꢀGroupꢀonꢀtheꢀ
issueꢀofꢀhumanꢀrightsꢀandꢀtransnationalꢀcorporationsꢀandꢀotherꢀbusinessꢀenterprises,ꢀA/HRC/32/45,ꢀ4ꢀMayꢀ2016,ꢀparas.ꢀ22-34ꢀ
39ꢀCommitteeꢀonꢀtheꢀRightsꢀofꢀtheꢀChildꢀGeneralꢀCommentꢀNo.ꢀ16ꢀ(2013)ꢀonꢀStateꢀobligationsꢀregardingꢀtheꢀimpactꢀofꢀtheꢀ
businessꢀsectorꢀonꢀchildren’sꢀrights,ꢀCRC/C/GC/16,ꢀ17ꢀAprilꢀ2013,ꢀpara.ꢀ64,ꢀavailableꢀat:ꢀ
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CRC%2fC%2fGC%2f16&Lang=enꢀ
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Inꢀ addition,ꢀ domesticꢀ lawsꢀ andꢀ policiesꢀ canꢀ supportꢀ andꢀ shapeꢀ businessꢀ activities,ꢀ suchꢀ asꢀ
throughꢀgrantingꢀofꢀauthorisationsꢀforꢀbusinessꢀactivitiesꢀandꢀfinancialꢀorꢀtradeꢀsupport.ꢀStatesꢀ
mustꢀupholdꢀtheirꢀhumanꢀobligationsꢀandꢀensureꢀpolicyꢀcoherenceꢀwithꢀsuchꢀobligationsꢀ inꢀallꢀ
areasꢀ whereꢀ State-basedꢀ institutionsꢀ comeꢀ intoꢀ contactꢀ with,ꢀ support,ꢀ orꢀ shapeꢀ businessꢀ
activity.40ꢀꢀ

→ꢀSeeꢀourꢀsuggestedꢀamendmentsꢀinꢀtheꢀAnnexꢀtoꢀarticleꢀ5ꢀPreventionꢀwithꢀtheꢀadditionꢀofꢀ
twoꢀnewꢀsubparagraphs,ꢀarticleꢀ5.4ꢀbisꢀandꢀ5.5ꢀbis.ꢀꢀ

ꢀ
6. GENDERꢀRESPONSIVEꢀACCESSꢀTOꢀJUSTICEꢀANDꢀGENDER-TRANSFORMATIVEꢀREMEDIESꢀ
ꢀ
Articleꢀ4ꢀRightsꢀofꢀVictimsꢀshouldꢀrequire:ꢀgender-responsiveꢀaccessꢀtoꢀ justice,ꢀ includingꢀtheꢀ
removalꢀ ofꢀ genderedꢀ obstaclesꢀ toꢀ justice,ꢀ beyondꢀ financialꢀ barriers;ꢀ gender-transformativeꢀ
remedies;ꢀandꢀparticipatoryꢀremedialꢀmechanisms.ꢀ
ꢀ
Remediesꢀ mustꢀ addressꢀ theꢀ unequalꢀ genderedꢀ powerꢀ relationsꢀ thatꢀ governꢀ theꢀ contextꢀ ofꢀ
corporateꢀ abuses,ꢀ particularlyꢀ asꢀ womenꢀ andꢀ womenꢀ humanꢀ rightsꢀ defendersꢀ oftenꢀ faceꢀ
gender-specificꢀ violence,ꢀ stigma,ꢀ reprisalsꢀ andꢀ jobꢀ insecurityꢀ forꢀ reportingꢀ business-relatedꢀ
abuses.ꢀTheꢀmultipleꢀand/orꢀ intersectingꢀformsꢀofꢀdiscriminationꢀexperiencedꢀbyꢀwomenꢀfromꢀ
marginalizedꢀ groupsꢀ mustꢀ alsoꢀ beꢀ acknowledgedꢀ andꢀ addressed.ꢀ Allꢀ justiceꢀ systems,ꢀ bothꢀ
formalꢀ andꢀ quasi-judicialꢀ systems,ꢀ shouldꢀ beꢀ secure,ꢀ affordableꢀ andꢀ physicallyꢀ accessibleꢀ toꢀ
women,ꢀ andꢀ adaptedꢀ andꢀ appropriateꢀ toꢀ theꢀ needsꢀ ofꢀ womenꢀ includingꢀ thoseꢀ whoꢀ faceꢀ
multipleꢀand/orꢀintersectingꢀformsꢀofꢀdiscrimination.ꢀꢀ
ꢀ
Inꢀ lineꢀ withꢀ CEDAW’sꢀ Generalꢀ recommendationꢀ onꢀ women’sꢀ accessꢀ toꢀ justice,ꢀ theꢀ genderꢀ
guidanceꢀonꢀtheꢀ implementationꢀofꢀ theꢀUNGPsꢀadoptedꢀbyꢀtheꢀHumanꢀRightsꢀCouncilꢀ inꢀ Juneꢀ
2019ꢀalsoꢀ recommendsꢀ that:ꢀ “Statesꢀ shouldꢀ takeꢀproactiveꢀ andꢀ targetedꢀmeasuresꢀ toꢀ reduceꢀ
additionalꢀbarriersꢀthatꢀmayꢀbeꢀfacedꢀbyꢀwomenꢀinꢀholdingꢀbusinessesꢀaccountableꢀforꢀhumanꢀ
rightsꢀ abuses,ꢀ forꢀ exampleꢀ aꢀ lowꢀ levelꢀ ofꢀ literacy,ꢀ limitedꢀ economicꢀ resources,ꢀ genderꢀ
stereotyping,ꢀdiscriminatoryꢀlaws,ꢀpatriarchalꢀculturalꢀnormsꢀandꢀhouseholdꢀresponsibilities.”41ꢀ
Remediesꢀ shouldꢀ alsoꢀ beꢀ gender-transformativeꢀ andꢀ includeꢀ preventive,ꢀ redressiveꢀ andꢀ

                                                
40ꢀGuidingꢀPrinciplesꢀonꢀBusinessꢀandꢀHumanꢀRights,ꢀseeꢀPrincipleꢀ8,ꢀavailableꢀat:ꢀ
https://www.ohchr.org/documents/publications/GuidingprinciplesBusinesshr_eN.pdf;ꢀTheꢀCEDAWꢀCommitteeꢀhasꢀforꢀinstanceꢀ
repeatedlyꢀmadeꢀrecommendationsꢀtoꢀStatesꢀtoꢀensureꢀrigorous,ꢀtransparentꢀandꢀgender-sensitiveꢀhumanꢀrightsꢀimpactꢀ
assessmentsꢀofꢀarmsꢀtransfers,ꢀinꢀwhichꢀStateꢀauthoritiesꢀplayꢀaꢀcentralꢀroleꢀinꢀtheꢀauthorisationꢀprocessesꢀofꢀtransfers.ꢀSee:ꢀ
CEDAW/C/SWE/CO/8-9,ꢀparas.ꢀ27ꢀ(h)ꢀandꢀ35;ꢀCEDAW/C/DEU/CO/7-8,ꢀpara.ꢀ28;ꢀCEDAW/C/ITA/CO/7,ꢀpara.ꢀ20;ꢀ
CEDAW/C/NLD/CO/6,ꢀpara.ꢀ46ꢀ(a);ꢀCEDAW/C/CHE/CO/4-5,ꢀpara.ꢀ17ꢀ(c)ꢀandꢀCEDAW/C/FRA/CO/7-8,ꢀpara.ꢀ23ꢀ
41ꢀGenderꢀdimensionsꢀofꢀtheꢀGuidingꢀPrinciplesꢀonꢀBusinessꢀandꢀHumanꢀRights,ꢀReportꢀofꢀtheꢀWorkingꢀGroupꢀonꢀtheꢀissueꢀofꢀ
humanꢀrightsꢀandꢀtransnationalꢀcorporationsꢀandꢀotherꢀbusinessꢀenterprises,ꢀA/HRC/41/43,ꢀ23ꢀMayꢀ2019,ꢀseeꢀGuidingꢀPrincipleꢀ
26,ꢀavailableꢀat:ꢀhttps://www.ohchr.org/EN/Issues/Business/Pages/GenderLens.aspxꢀ
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deterrentꢀ elementsꢀ asꢀ wellꢀ asꢀ seekꢀ toꢀ subvertꢀ insteadꢀ ofꢀ reinforceꢀ pre-existingꢀ patternsꢀ ofꢀꢀ
structuralꢀdiscrimination.42ꢀꢀ
ꢀ
Provisionsꢀ onꢀ accessꢀ toꢀ justiceꢀ shouldꢀ alsoꢀ beꢀ alignedꢀ withꢀ theꢀ contentꢀ ofꢀ theꢀ rightsꢀ asꢀ
enshrinedꢀinꢀinternationalꢀhumanꢀrightsꢀlaw,ꢀincludingꢀtheꢀrightsꢀtoꢀanꢀeffectiveꢀremedy,ꢀtoꢀnon-
discrimination,ꢀtoꢀequalityꢀbeforeꢀtheꢀlawꢀandꢀtoꢀaꢀfairꢀtrial,ꢀasꢀwellꢀasꢀtoꢀrelevantꢀinformationꢀ
concerningꢀviolationsꢀandꢀreparationꢀmechanisms.43ꢀꢀ
ꢀ

→ꢀSeeꢀourꢀsuggestedꢀamendmentsꢀinꢀtheꢀAnnexꢀtoꢀArticleꢀ4.1,ꢀ4.2,ꢀ4.5,ꢀ4.12,ꢀ4.13ꢀandꢀ4.14.ꢀ

ꢀ
7. PROTECTIONꢀOFꢀHUMANꢀRIGHTSꢀDEFENDERSꢀ
ꢀ
Theꢀ Instrumentꢀ shouldꢀ makeꢀ explicitꢀ referenceꢀ toꢀ theꢀ UNꢀ Declarationꢀ onꢀ humanꢀ rightsꢀ
defendersꢀ inꢀ theꢀ preamble,ꢀ acknowledgeꢀ inꢀ aꢀ moreꢀ balancedꢀ mannerꢀ theꢀ risksꢀ facedꢀ byꢀ
humanꢀ rightsꢀ defendersꢀ inꢀ relationꢀ toꢀ business-relatedꢀ humanꢀ rightsꢀ abusesꢀ andꢀ violationsꢀ
andꢀarticulateꢀmoreꢀclearlyꢀꢀStates’ꢀobligationsꢀregardingꢀhumanꢀrightsꢀdefendersꢀinꢀArticleꢀ4ꢀ
RightsꢀofꢀvictimsꢀandꢀArticleꢀ5ꢀPrevention.ꢀ
ꢀ
Humanꢀ rightsꢀ defendersꢀ workingꢀ onꢀ business-relatedꢀ abusesꢀ andꢀ environmentalꢀ issuesꢀ areꢀ
particularlyꢀ atꢀ risk,ꢀ asꢀ recognisedꢀ byꢀ Humanꢀ Rightsꢀ Councilꢀ Resolutionsꢀ andꢀ byꢀ theꢀ Specialꢀ
RapporteurꢀonꢀHumanꢀRightsꢀDefenders.44ꢀWomenꢀhumanꢀrightsꢀdefendersꢀareꢀexposedꢀtoꢀtheꢀ
sameꢀ typesꢀ ofꢀ risksꢀ asꢀ allꢀ otherꢀ defenders.ꢀ However,ꢀ asꢀ women,ꢀ theyꢀ experienceꢀ theseꢀ
violationsꢀ inꢀgender-specificꢀways,ꢀandꢀtheyꢀareꢀexposedꢀtoꢀorꢀtargetedꢀforꢀadditionalꢀgender-
basedꢀ andꢀ sexualꢀ violenceꢀ andꢀ gender-specificꢀ risks.ꢀ Forꢀ example,ꢀ criminalisationꢀ differentlyꢀ
affectsꢀ womenꢀwhoꢀ areꢀ primaryꢀ caretakersꢀ inꢀ theirꢀ families,ꢀ orꢀ haveꢀ lessꢀ accessꢀ toꢀ financialꢀ
resourcesꢀforꢀlegalꢀaid.ꢀꢀ
ꢀ
ꢀ
ꢀ
                                                
42 GenderꢀdimensionsꢀofꢀtheꢀGuidingꢀPrinciplesꢀonꢀBusinessꢀandꢀHumanꢀRights,ꢀReportꢀofꢀtheꢀWorkingꢀGroupꢀonꢀtheꢀissueꢀofꢀ
humanꢀrightsꢀandꢀtransnationalꢀcorporationsꢀandꢀotherꢀbusinessꢀenterprises,ꢀA/HRC/41/43,ꢀ23ꢀMayꢀ2019,ꢀseeꢀGuidingꢀPrincipleꢀ
40,ꢀavailableꢀat:ꢀhttps://www.ohchr.org/EN/Issues/Business/Pages/GenderLens.aspx 
43ꢀArticleꢀ8ꢀUniversalꢀDeclarationꢀonꢀHumanꢀRights,ꢀInternationalꢀCovenantꢀonꢀCivilꢀandꢀPoliticalꢀRightsꢀart.ꢀ2ꢀ(3);ꢀGeneralꢀ
CommentꢀNo.ꢀ32,ꢀArticleꢀ14:ꢀRightꢀtoꢀequalityꢀbeforeꢀcourtsꢀandꢀtribunalsꢀandꢀtoꢀaꢀfairꢀtrial,ꢀCCPR/C/GC/32,ꢀ23ꢀAugustꢀ2007;ꢀ
Principleꢀ11,ꢀUNꢀBasicꢀPrinciplesꢀandꢀGuidelinesꢀonꢀtheꢀRightꢀtoꢀaꢀRemedyꢀandꢀReparationꢀforꢀVictimsꢀofꢀGrossꢀViolationsꢀofꢀ
InternationalꢀHumanꢀRightsꢀLawꢀandꢀSeriousꢀViolationsꢀofꢀInternationalꢀhumanitarianꢀLaw,ꢀA/RES/60/147,ꢀ21ꢀMarchꢀ2006ꢀ
44 Situationꢀofꢀhumanꢀrightsꢀdefenders,ꢀA/71/281,ꢀ3ꢀAugustꢀ2016;ꢀHRCꢀresolutionꢀA/HRC/40/L.22/Rev.1,ꢀRecognizingꢀtheꢀ
contributionꢀofꢀenvironmentalꢀhumanꢀrightsꢀdefendersꢀtoꢀtheꢀenjoymentꢀofꢀhumanꢀrights,ꢀenvironmentalꢀprotectionꢀandꢀ
sustainableꢀdevelopment,ꢀpreambularꢀpara.11ꢀandꢀHRCꢀresolutionꢀA/HRC/31/32,ꢀProtectingꢀhumanꢀrightsꢀdefenders,ꢀwhetherꢀ
individuals,ꢀgroupsꢀorꢀorgansꢀofꢀsociety,ꢀaddressingꢀeconomic,ꢀsocialꢀandꢀculturalꢀrightsꢀ
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Weꢀrecommendꢀthat:ꢀ
ꢀ

● Asꢀnotedꢀabove,ꢀtheꢀpreambleꢀexpresslyꢀmentionsꢀtheꢀUNꢀDeclarationꢀonꢀHumanꢀRightsꢀ
Defendersꢀ soꢀ asꢀ toꢀ frameꢀ theꢀ interpretationꢀ ofꢀ relevantꢀ provisionsꢀ onꢀ humanꢀ rightsꢀ
defendersꢀinꢀtheꢀtext.ꢀꢀ

● Articleꢀ 4(9)ꢀ beꢀ incorporatedꢀ intoꢀ Articleꢀ 4(3)ꢀ toꢀ clarifyꢀ theꢀ rightsꢀ ofꢀ humanꢀ rightsꢀ
defendersꢀwithꢀrespectꢀtoꢀaccessꢀtoꢀjustice.ꢀꢀ

● Articleꢀ4.15ꢀwhichꢀrecognisesꢀthatꢀStatesꢀshouldꢀtakeꢀmeasuresꢀtoꢀrespect,ꢀprotectꢀandꢀ
fulfilꢀtheꢀrightsꢀofꢀhumanꢀrightsꢀdefendersꢀbeꢀmovedꢀtoꢀArticleꢀ5:ꢀPrevention.ꢀInꢀadditionꢀ
theꢀlimitationꢀinꢀarticleꢀ4.15ꢀ“toꢀrecognize,ꢀprotectꢀandꢀpromoteꢀallꢀtheꢀrightsꢀrecognisedꢀ
inꢀ thisꢀ (Legallyꢀ Bindingꢀ Instrument)”ꢀ shouldꢀ beꢀ deletedꢀ asꢀ theꢀ Instrumentꢀ doesꢀ notꢀ
createꢀnewꢀrightsꢀandꢀallꢀ rightsꢀofꢀhumanꢀrightsꢀdefendersꢀunderꢀ internationalꢀhumanꢀ
rightsꢀlawꢀshouldꢀbeꢀrespected,ꢀprotectedꢀandꢀfulfilled.ꢀꢀ

ꢀ

→ꢀSeeꢀourꢀsuggestedꢀamendmentsꢀ inꢀtheꢀAnnexꢀtoꢀpreambularꢀparagraphꢀ4,ꢀarticleꢀ4.3ꢀandꢀ
5.3.ꢀꢀ

ꢀ


