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INTRODUCTION

In the last decade there has been increased attention for the adverse impact
of global trade and corporate conduct on the full realisation of human rights,
gender equality and the Sustainable Development Goals.

countries has meant displacement from their lands, pollution of water and air and human rights abuses.

The imbalance of power between communities living in poverty and the multinational corporations taking
their land and polluting their water is often stark. Governments oftentimes stand powerless against the might
and riches of these corporations. A lack of international legislation to regulate increasingly complex supply
chains means these human rights violations by corporations are met with absolute impunity, as they hide behind
complex company structures to avoid the consequences for their actions.

F or many people around the world, global trade and the influx of foreign interest and investment in their

The adverse economic and social consequences of the current global economic system are felt, first and
foremost, by those who are most marginalised. In particular, they disproportionally affect women. When land is
grabbed and families are displaced, for example to make room for a sugarcane plantation or mining activities as
we will see in later chapters, it is women who bear the responsibility of sustaining their families and themselves.
When tax revenue in developing countries is siphoned off by multinationals’ aggressive tax planning and the le-
nient tax structures of tax havens, leaving less government income available for public services, it is women who
take on invisible unpaid care and domestic work.

Governments around the world have made strong commitments to the 2030 Sustainable Development Goals
agenda, and to upholding human rights and gender equality. International and national efforts have been made
to better regulate corporate conduct and gain insights into corporates’ complex and opaque value chains. The-
se efforts have led to the unanimous adoption of standards such as the United Nation’s Guiding Principles on
Business and Human Rights and the OECD Guidelines for Multinational Enterprises, clarifying the role of govern-
ments to protect human rights and those of businesses to respect human rights.

However, for millions of people around the world,
corporate human rights violations remain tangible,

G G everyday issues that require structural, long-term

solutions. Therefore, the need of communities to be

FOR MILLIONS OF PEOPLE, HUMAN able to resist remains as urgent as ever. In order to
RIGHTS VIOLATIONS REMAIN realise the Sustainable Development Goals, a strong,

international regulatory framework is needed to bridge

EVERYDAY ISSUES THAT REQUIRE the governance gap and grant those affected an
STRUCTURAL SOLUTIONS. instrument to finally hold corporations to account and

demand justice from their governments.
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BY STRENGTHENING COMMUNITIES" CAPACITY
AND KNOWLEDGE ON THEIR SOCIO-ECONOMIC
RIGHTS, THEY GAIN THE RESILIENCE TO DEMAND
A BETTER PRESENT AND EVEN BETTER FUTURE.

ActionAid has seen, over the last 10 years of being part of the Fair, Green and Global Alliance, that when women
and communities take matters into their own hands, they can make great gains towards improved corporate
conduct and the protection of human rights. By strengthening communities’ capacity and knowledge on their
socio-economic rights, they gain the resilience to demand a better present and even better future. By suppor-
ting communities with obtaining the tools and backing they need to engage in lobby and advocacy strategies,
affected communities can fight injustices by holding governments and corporations accountable. The support of
the Dutch Ministry of Foreign Affairs to fund and partner on this essential work has been an important asset, to
ActionAid and to the communities we serve.

The following pages focus on Kenya, one of the eight countries in which ActionAid has implemented the Fair,
Green and Global programme. The report delves into two case studies that portray the ways in which women
and their communities, supported by ActionAid and its partner organisations, have addressed corporate human
rights violations.

BOX 1: THE FAIR, GREEN AND GLOBAL ALLIANCE:
DIALOGUE AND DISSENT PARTNERSHIP WITH THE DUTCH MINISTRY
OF FOREIGN AFFAIRS

Since 2010, ActionAid has been one of six member organisations of the Fair, Green and Global Alliance.
ActionAid works together with more than 300 CSOs all over the world to build socially just, inclusive

and environmentally sustainable societies. WWomen'’s rights are central to all our work. In January 2016,
ActionAid began its second five-year programme under the ‘Dialogue and Dissent’ framework, a strategic
partnership with the Dutch Ministry of Foreign Affairs. Within this framework, ActionAid and the other
members have worked relentlessly to increase the voice of civil society and strengthen the resilience

of communities, their organisations and movements. When addressing poverty and inequality, the Fair,
Green and Global Alliance focuses on three interlinked areas of work: 1. Improved corporate conduct

2. Improved trade and investment and 3. Improved tax and financial systems. Corporate accountability
plays a pivotal role at the core of these three areas of work.

RESIST, ENGAGE, CHANGE 15



KENYA

Almost 65% of Kenyan land is customarily owned by communities as trust land,
recognised by the Kenyan constitution, while 20% is publicly owned and about 6%
privately owned.' Land remains a fundamental resource for most people, who
rely on it for survival. In recent years, however, economic expansion has made
community land more susceptible to grabbing by corporates, politically connected
individuals and government. While women traditionally rely on the land for their
care and domestic work, they officially own only 1% of the total registered land,
making the brunt of forced evictions disproportionally hard on them.™
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agriculture growth. This has resulted in an intensified scramble for land between national and international

investors. While a progressive Community Land Law — requiring extensive consultation with communities
prior to its adoption — was passed in 2016, implementation started last year with a few counties as pilots. It was
expected that community land would be protected after this regulation passed but implementation is lacking.
Private interests, in for example agriculture, are continually prioritised over much-needed public investment.
Corporate violations of rights remain pervasive all over the country, aided by unsecured land rights and political
corruption in land administration.

Kenya’s development discourse has been partly based on free trade and investment and industrialised

Under the Fair, Green and Global programme, ActionAid in Kenya has identified community and women’s land
rights and corporate accountability as two key issues. To achieve local development that is fair and green,
ActionAid has been working on strategies that strengthen civil society to uphold people’s socio-economic rights,
such as the right to land, water, food and a clean, healthy environment. As such, over the course of the last five
years, ActionAid has highlighted critical violations conducted by corporates and their effects on local communities,
and on women, while successfully supporting people in their struggle for justice.

oo

WHILE WOMEN TRADITIONALLY RELY ON THE LAND
FOR THEIR CARE AND DOMESTIC WORK, THEY
OFFICIALLY OWN ONLY 1% OF THE TOTAL REGISTERED
LAND, MAKING THE BRUNT OF FORCED EVICTIONS
DISPROPORTIONALLY HARD ON THEM.
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THE MARERENI
SALT BELT

Communities in Marereni are forced from their
land and suffer environmental destruction. They
successfully lobby the Kenyan government to
hold salt mining companies to account

©00000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000

FACTS & FIGURES

e Number affected: 4,500+ families

e Impact: loss of land, livestock and livelihoods, forced evictions, environmental degradation, increased
women’s care and domestic work

¢ Type of company/sector: salt harvesting, agro-industrial sector

e Strategy applied: community capacity-strengthening, engagement with local and national policymakers,
public petitions, collaboration with government agencies, public litigation case

e Current status: ongoing
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WHAT HAPPENED AND WHY?

Salt mining companies started acquiring land in Marereni in the 1980s, with the lion’s share of activities starting
in the 1990s. The result was in a large increase in businesses that harvest and produce salt, used locally for
domestic, farm and industrial use. Six companies are currently operating in what has become known as the
Marereni Salt Belt, an area of nearly 10,412 hectares sitting in Kilifi county. Here, the impacts of large-scale salt
mining have affected more than 4,500 households.

After numerous advocacy campaigns by the community, in 2006 a public inquiry conducted by the Kenya National
Commission on Human Rights noted that the post-colonial administration committed a grave injustice towards the
community when it decided to give the land to salt manufacturers without due process.?° The lease, they reported,
had left local people with no arable land, the main resource needed for sustenance. The inquiry found that the
administration at the time failed to fairly compensate affected communities. The lease was unlawful because it
failed to acknowledge the local community’s de facto ownership over the land they had been using for several
generations and ignored customary land rights.
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reports that the area was under the rule of a wealthy kingdom during the 15th century. The local economy was
driven by agriculture and trade. People could rely on a range of diverse agricultural produce (both fruits and
vegetables) and cattle. Importantly, just before the 1980s, communities’ livelihoods were still relying on this fertile
land. Agriculture, fishing, livestock keeping, and the timber trade were critical activities that allowed communities to
flourish.

When the company Malindi Salt established itself in the region in 1982, the community, mostly farmers, timber
sellers and fishers, saw a chance for further employment and therefore welcomed the arrival of the investors.
Moreover, the salt companies promised they would limit their activity to a swampy, unused area, which was
perceived as a relief for communities intermittently suffering from diseases associated with this stagnant water.
These promises, however, were not met.

IMPACT ON THE COMMUNITY

Bahadzana - life was better off yesterday than today — is a Giriama term often used by local people to describe
their day-to-day lives. It underlines that, even linguistically, local communities have long lamented the struggle
caused by the salt mining operations on their land.

Mining activities expanded quickly beyond the unused swamp land the companies initially promised to use.
Companies forced people to leave under the pretence that the land belonged to others, not the communities.
Kensalt, for instance, which started operations in 1995, evicted the surrounding communities in less than three
months, offering little compensation and causing widespread suffering. Those who opposed and resisted forced
evictions were met with the destruction of their houses.

* As mangrove trees were cut down, water polluted and public roads to the beach closed, the establishment of
the salt mining companies dramatically decreased communities’ ability to make use of the land, either to graze
or farm on it.

e Over the years communities have faced evictions, environment-related illnesses and work exploitation.
Community crops and water were rendered unusable due to the high amount of salt water in the ground.

RESIST, ENGAGE, CHANGE 19



water, which is often done by women, has been made more difficult by the amount
of salt present in previously uncontaminated wells. Women are either forced to
walk longer distances or buy water at exorbitant prices. As a result, they have less
time available to fulfil other responsibilities such as unpaid care work, let alone to
pursue economic activities, which has left them unable to improve on their socio-

i _» Women are disproportionately affected by salt pollution in the water. Fetching
|
| -

economic situation.

e The situation has been equally dire for children, as poverty in the area worsened due to the violations by the salt
companies. In the late 1990s and mid 2000s, local schools slowly became ghost buildings since children
were forced to drop out and look for casual employment in the salt business, in a bid to support their families’
shrinking income.

STRATEGY AND RESULTS

Despite the worryingly shrinking civic space, ActionAid has been working closely with affected communities to
create greater consciousness on their socio-economic rights. Mutual capacity development, in a bid to enable
people to secure and defend their rights, has been the lead strategy.

The community approached ActionAid for support in defending their rights against the land grab and other
adverse socio-environmental impacts by the salt companies. ActionAid Kenya facilitated training and land-related
lobby and advocacy strategies, as well as the mobilisation of other affected networks. This led to the creation of
valuable, bottom-up advocacy plans, sensitive to the communities’ needs, which are still being used today by
community activists.

More and more community members organised and joined the mobilisation. People came together and organised
themselves in various community-based organisations, such as the KAKIMUU Farmers’ Association and women-
led initiative MMUKADO. All these different movements and groups formed the grassroots movement ‘Malindi
Rights’ Forum’, ActionAid Kenya’s local partner.

The Forum, supported by ActionAid, implemented advocacy strategies and embarked on several campaigns to
highlight the human rights abuses suffered by the community. For instance, the Kenya National Commission on
Human Rights’ intervention in 2006 was the result of both ActionAid and the Forum’s political pressure.

Part of the advocacy strategy relies on official engagement with local and national authorities to address the
rights violations happening in Marereni. In 2013, for example, ActionAid facilitated a dialogue between local and
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county authorities and the communities. A committee was formed to investigate boundary verifications of the land.
The committee found that the salt companies had illegally encroached on land that belonged to the communities,
rivers had been diverted or blocked and several public roads blocked. As a result, the committee recommended
that all land extensions be converted back to the community, land ownership in the area be re-established, all land
leased to the salt companies and not in use reverted back to the community for agricultural use, and public roads
re-opened.

In 2016, ActionAid drafted a petition to the county government that resulted in the government addressing some
of the issues caused by the salt mining companies. The County Assembly allocated KES$1.5million (€12,890)

to the National Land Commission to undertake an audit to review if the grants and disposal of the leases offered
by the government were abused by the salt companies. This resulted in the reopening of certain roads, and acres
of land still not developed by the salt companies were returned to the communities. A great success was that
further expansion of salt mining activities was halted.

Strong collaboration with independent government agencies was also key. In 2017, for instance, ActionAid asked
the Malindi Water and Sewerage Company to conduct water testing in 10 different wells. It found that eight of
them were deemed unfit for human use as they had chemical levels above WHO standards. These findings have
been used by the community to forward an official complaint to the County Executive Committee Member for
Water and Environment in Kilifi county. This, in turn, forced the salt companies to provide much-needed alternative
sources of water.

In 2018, ActionAid involved the National Environment Management Authority and asked them to introduce an
exclusive liability principle in investment agreements, to hold corporates fully responsible for any pollution or
damage arising from their operations. This resulted in the suspension of operations, together with a fine, for one
salt company that had cut down mangroves. The company was forced to comply in restoring the environment
before operations could resume.

Throughout 2019, the Malindi Rights’ Forum has been working on a public interest litigation case in collaboration
with the legal advice centre Kituo Cha Sheria, ActionAid Kenya, American Jewish World Services and Urgent
Action Fund. Preliminary actions have been completed including scientific investigation of human rights violations
in partnership with Kenyatta University, with a petition to the court due this year.
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TIMELINE

Pre-1980s
The area now known
as the ‘Salt Belt' is
fertile land providing
sustenance to
all surrounding
communities.

19'75-1984
Kensalt, Malindi
Salt and Krystalline
arrive in the area.

Q013
With the support

from ActionAid, the
community’s demands
reach the Speaker at
the County Assembly.
A committee is formed,
and 89 acres of land are
subsequently returned.

2017

Independent
water-testing
suggests that
eight out of 10
wells are unfit for
human use due to
chemical levels
exceeding WHO
recommendations.

”018
A scientific study
on human rights
and environmental
violations is carried
out by ActionAid
and partners, led by
researchers from
Kenyatta University.

2018

2006

The Kenya National
Commission on Human
Rights states that local
communities’ ownership
over the land had been

usurped without fair

compensation.

1980s
Salt mining starts
to attract investors.
Six different
salt harvesting
companies are
allocated land to
operate in the area.

A petition is sent to the
county government.
Afterwards closed roads
are reopened, undeveloped
land returned to the
communities and further
expansion of salt mining

2016

ActionAid and the community
petitioned the National
Environment Management
Authority, one company is
suspended and fined. Operations
later resume after the company
repairs the environmental

is put on hold. damage.

2019
ActionAid Kenya
and partners start
working on a public
interest litigation
case.
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MARGARET WAS
ONE OF THE MANY
WOMEN THAT,
BECAME A LOCAL
ACTIVIST. AFTER
TRAINING FROM
ACTIONAID,
MARGARET SOON
BECAME ABLE TO
MOBILISE WOMEN
WITHOUT FEAR.
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HER
STORY

Margaret Luganje, 45, lived with her husband in Bunda
Saga village in the Marereni Salt Belt. At the time, the

village was thriving with farming activities, which sus-
tained the entire community.

Margaret recalled how, in 1995, the local chief announced that a company
owned by Kenyans of Indian origin was claiming back part of the land and the
villagers would soon have to move. She also recalls the collective trauma lived
by the entire community. Elderly women and children were most affected, as
everyone was left with little compensation and no resources or accommodation.

Margaret was one of the many women that, became a local activist. After
training from ActionAid, Margaret soon became able to mobilise women without
fear. With other community members, she founded the women led MMUKADQO,
a community self-help group that aimed to verify land ownership and apply

for title deeds. When the National Environment Management Authority came

to conduct an environmental and social impact assessment for the expansion

of Kurawa Salt company, Margaret took charge of the assignment in her area
together with other women. She says proudly: “The final Environment Authority
report had our footprints”. Key amongst the resolutions was no expansion before
resettlement and adequate compensation.



IN DYKES AND CONTOURS
OF THE YALA SWAMP

Communities successfully stand up against human rights
violations by an American rice company and force its
disengagement to safeguard the Yala swamp, a valuable
eco-system.
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FACTS & FIGURES

* Number affected: 1000 people

e Impact: loss of land, livestock and livelihoods, forced evictions, environmental degradation, increased
women’s care and domestic work

e Type of company/sector: rice company, agro-industrial sector

e Strategy applied: community capacity strengthening, media engagement, using international platforms,
engagement with company management and political figures, public petitions, public litigation case,
community exchange

e Current status: ongoing, land to be registered as community land
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WHAT HAPPENED AND WHY?
In western Kenya lies the Yala swamp, a wetland region of over 200km? covering

the northeast shore of Lake Victoria. Its unique eco-system sustains both the sur-
rounding environment?' and the wider community, whose livelihoods depend on it.

Given its highly fertile soil, the British colonial government had already tried to invest
in Yala swamp during the 1950s, but environmentalist campaigners managed to halt the operation. The swamp
continued to be the main source for fish, grazing and animal water sources and farmlands for many communities
until 2004. In 2003, an American-owned rice company, Dominion Farms, was granted a 45-year lease for 2,833
hectares of land, to grow rice and sugarcane on a large scale. Communities were not consulted and did not give
their consent for the deal to go ahead.

However, at first communities had good expectations of the arrival Dominion Farms; besides creating more
jobs locally, it was believed that the investment would have a ripple effect and stimulate the growth of the local
economy.

IMPACT ON THE COMMUNITY

That optimism would not last long.

Over the years Dominion Farms extended its operations, fencing off more land than it leased. An additional 3,200
hectares used by the community were illegally occupied by the company. The land around Yala swamp, previously
considered community land, soon became private, with no access for local people.??

e Physical barriers prevented people accessing the water, farmland, grazing and fishing zones that they used
to sustain themselves before the arrival of the company. The fencing, illegally installed by Dominion Farms, also
restrained local movement and interaction between communities was cut off.

e The company installed a weir that caused several instances of flooding. As a result, substantial acres of land
were rendered unusable, severely affecting communities’ food security and causing malnutrition. Women were
severely affected, as they were the ones cultivating the land and thus lost their income and livelihoods.

e \Women were also disproportionately affected by floods sweeping away Aduwa market, a pivotal trading centre,
primarily used by local women. By losing the market, they lost their ability to trade, which left them without
income. Some women who plaited mats from reeds could no longer access the raw materials they needed, as
the water level became too high to wade into.

e Some children were forced to drop out of school, as families could no longer afford their school fees.

e Communities experienced detrimental effects to their health from water-borne diseases after the floods and other
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activities by the company, such as the large-scale use of farming chemicals. Livestock was affected as they
grazed pastures surrounding the swamp, unwittingly ingesting chemical-heavy grass.

¢ A small compensation of KES$45,000 (€387) per hectare was offered by the company to a few inhabitants
whose land and homes became submerged by the floods. As communities at the time were not aware of their
legal and land rights, many accepted the inadequate compensation and were unable to seek further legal action
against the company. Those who did not accept the compensation at the time have to this day not seen any
fairer offer, despite their livelihoods being destroyed.

STRATEGY AND RESULTS

Community leaders approached ActionAid to support their fight. In doing so ActionAid Kenya was the first non-
state actor to boldly challenge the company. The advocacy strategy was to raise public awareness about the
extent of the injustice happening in Yala swamp. Using the media, the issues were uncovered in the public domain
through radio talk shows, interviews and printed articles. This was also needed to counter the narrative spread by
Dominion Farms. This, in turn, led to a greater engagement of other social justice actors in the area.

e Together with local partners, ActionAid invested in strengthening the capacity of the communities to understand
their rights under Kenyan law and to voice their concerns about the rights violations on various platforms. Given
the specific and differentiated impacts women had encountered, women took a forefront role.

e One of the most successful platforms was the Mount Kilimanjaro Rural Women mobilisation, where rural women
from all over Africa climbed the Kilimanjaro claiming land rights and ownership, as well as demanding
participation in public decision-making and accountability from national and international policymakers. Here,
the community saw a chance to demand corporate accountability and responsible investment from Dominion
Farms.

e Other platforms included petitioning political leaders, joint meetings with Dominion Farms’ management,
use of the courts through public interest litigations, and peer-to-peer learning with other communities and
demonstrations.

e This pressure contributed to Dominion Farms stopping its operations entirely. When leaving, they mentioned
‘unfavourable conditions to invest in the area’.?®

e The Gazette Notice of 1 March 2019 reported that the governmental Committee on Historical Land Injustices
had granted the community its claim over the Yala swamp. Effectively, this means people can register their
land under the 2016 Community Land Act. ActionAid in Kenya continues to support the local community in the
registration process.
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TIMELINE

1954 2019

Colonial government - March
of Kenya assigns 1965-19%70 H@Z.W_N ﬂ.w__..owcww 2016 The Committee

Alexander Gibb The request is on Historical Land
and partners granted. The UN Injustices grants the
to investigate special fund and community claim over

the potential of the FAO implement the Yala swamp.

reclaiming the Yala reclamation of
swamp wetlands. 2,300 hectares.

International carries out The Kilimanjaro
a feasibility study for Rural Women’s
Area 2. mass assembly

takes place.

1972 2003 2018

1963 Ministry of Agriculture Dominion Farms is granted Dominion Farms exits the area.
commissions ILACO 2,833 hectares of central

(Dutch Consulting Firm) land in the Yala swamp.
to investigate possible
development options of

the Yala swamp.

Government requests
UN assistance
to execute the
recommendations of
the Commission Report
to reclaim Yala swamp.
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HER
STORY

Gladys Adhiambo Oking, 43, is one of the women who
took part in the Kilimanjaro campaign. When Gladys
saw herself and her fellow women lose the source of
their livelihoods due to Dominion Farms’ expansion,

GG she decided to become a women’s rights champion.
GLADYS IS THE At first, she tried to engage with the company'’s director asking for a dyke,
CHAMPION OF THE but this, she recalls, was not fruitful. As she started to actively speak out,
the community around her lent their support. With ActionAid and its partner
RURAL WOMEN runiy arou i support, T G IOm: 1E and 1S pare
SCODA’s support, Gladys has become a community facilitator on women’s
LAND RIGHTS rights, land rights and public participation. She is the champion of the rural
CHARTER AND women land rights charter and takes lead to see that women and widows

TAKES LEAD TO SEE are not disinherited. Currently, she is leading community campaigns towards

registering the swamp as community land.
THAT WOMEN AND
WIDOWS ARE NOT
DISINHERITED.
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LESSONS LEARNED

Our work with people affected by corporate abuse,
such as those in Marereni and Yala, constantly
shows us the importance of women and their
communities standing up for their rights. When
women obtain the necessary tools, they can
achieve incredible results for themselves and
their communities. As women remain the group
most affected by corporate abuse, ActionAid
believes justice can only be achieved together with
respect for women’s rights and the full realisation
of gender equality.

strategies, as their local and national judicial knowledge makes them valuable social justice actors.

The two cases highlighted above show the importance of linking testing and scientific research to advocacy
work. In this sense, women'’s advocacy was corroborated by scientific tests made on local water resources. These
results proved that most were highly contaminated, which showed the extent to which corporate abuse was taking
place. In turn, this was essential to making our voices more convincing and our rights defence strategy more
grounded.

I n Kenya, within the community, the role of paralegals is also paramount to successful lobby and advocacy

Moreover, ActionAid in Kenya realised that fighting corporate abuse requires constant follow-ups and consistency.
In this regard, our partner Malindi Rights’ Forum has been highly supportive, especially in cases where the
intersection between land and women'’s rights has been central.

In the future, should talks with investors and government prove futile, ActionAid in Kenya will seek judicial action
as an option from the very start. ActionAid will make sure the agreements stipulated between corporates and local
officials remain accessible, transparent and, if necessary, contestable. Furthermore, in the case of agri-businesses,
ActionAid will compel them to share ahead their plans in terms of chemical usage. This will assure third-party
checks whenever dangerous chemicals might be used.

ActionAid in Kenya continues to lobby so that all the women in our land have equal access to land ownership.
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